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FIBURT THRCRIN CHFESFAFIABL ) LR R, B Xl VF ] sk 2O . B, L)
STt (R AS R, R I A 50 Ui L R S it T 1 S A B s BRI A o, I8 AT e A TR )
JE R, T 2252 3] Js 28 Wik 1) i 1

4. EER M #E i i 5 & FIiF AT Stk

Pk E A K B (Business Review Letter) 32 B AT %yt B i A 22 1) 5 B2 B o AR
MV B SO 55 7E e 2B W B-E VR BE RS, AT DA ) 36 [ WA e 2 W R 4@ A2 T AT K,
FRft (CGEEBCHAVERDY 55 50 5655 6 (5) TWHUEM, VAL ZEWA| BRI ITEE B
ZEWTA] o AR 6 E BT SR A, JRRHE G AN AREE B E R E R, ATHERBmE
2R AR, DA T X O 55 AT A 75 B S ZB W 2 i s o b e 2 R e
Bes A 2IR T, AR S 1 mVERR 2N B S ZB W I E A, 2 TR E T RERE AT RE SR
ZE I 7] 3 AR T .

H _E2g 90 FEACR 2 2010 4F, mlVEFE XTI Abn il b B LRI LR R AT T — RAIFDIL &
PR o X LT b H AT R 2 AT T A RIIBRTE AT Rt 5 A BV AE S MR CRLAE A a2 58 4 M BELAS 58 4 O RICRD
AR AM S ) Dy 75 1k T 87 A ) S 5 4 S SR T A H P DR 15 e o A0 e 2B i ) DA T 10 R o i e
Fhi: BN L R E N i SLRs € BORMR T & LB LR 7, BALEE =TT DB AT IR
B VF AT NAE LRI AN AT AL . XA VFRT BIRCR]; Bt “Rein 257 M “Vrn]” SR A T @I
ks PRI FEESEFPERURMS . (competitively sensitive information); FA% BRI A% 53K 1
EHTEH, 5. P RIBR 2RI fREE s, AR T HAA RS ER.

2020 4, AEHERXS Avanci (1) 56 IRZEBRA VIR F & RN H AR, ZHERAELZ TTHE
B LR T REE I REE R 2 e W, R H — S i 4a 2 W 7575 RS 4 58 J0 2 i HEL AR 4
B BRIV O] VR R YA 2 1 J5 , RIVEERAET XS Avanci “ 28 1L RIBON R I0N 56 4P L it 7
“REATE UYEVFRT (definitional approach)”. “ANESRVFA] LA BB LB EF] (all
their declared SEPs) &% FUAH&” LKL “RHVFAIEH MR E N R4 X — %™ il 7
SEARHHT TS ROR BT, IR0, BT SCORIESE AL, AR RIE T A ol 5
Frja R, B AR SRR . BRI U & 2 TR SR R .
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F—F THMMRE

1. TFEN: BESKR

LR EL RIS, RIEE TR @D —E AL, & B LRI aT A 1k B
SHHNEEHE RIS, TR S EE 2T AMET IR, XEERAE BT DASEI
R E P ME AR HE B AR ORI S VR e, & B RIBONKE A A I R B RO A, 4%
BURFE B EN GAF 2 TR Z — BN ST =T RIS RVFRT . SR AT 9% . F4 i
VPRl RN . E B 0T MR B Sk T FIRA

PR FOCT LR R R (1) g S A, TR 2 G 36 [ (1 P b se B R T o B — A58 [ R HY 3
T 1856 5, YT HEEA BRI L RIVF AR S 7B ENHNEAT Y, (S AHK &A= 5%
B FFRX ARG, Grover & Baker ARIIRW IR GGG AR 52 —iE, Fik
FHEZ AL RURE, & B ERMICE TS E AL AR &%, =K anl55—A
AAHRERE HIRNILEE T HIE DIV & LR L], SLEGL T4 1N (Sewing
Machine Combination) &R AR EFVFR], Fr4& M4 =8 G L4 7 AT 16 bRt e
LR YA 2. Sewing Machine Combination f£E 1877 4 [R T B ) FH < F1) 3 1 it . °

e 5, LR Ry — Py ) P Se B, IR AR 2 . ORI AR filiE . s A
FEL R S SRR 20 tHEaY], VRESATIH LT BB K KB LRt . 1914
i, AN R ERERRE R R AL TIRERIER Ph4 (The Automobile Manufacturers
Association), ZPpeE K LRI 1 P B0m 8 R A A 35T — T RIE R 1Eh
BN EE RIRSRAT 1% B R AP A 1) HoAt V< 4= )38 R 4 A L MR BOR S, FRIG AT 1% B e 2
VAT & 01 . "Brdl B R A Z0h, LR aT BEARSE BURF 48 2 ML, 1917 4, HT5E—
P FRRR A KBV = 7R 2, S EEIRBUMN KGN T ER @, TR 3R AR Wl 1 A #
A HoAth A 2 ST ) B A A N CHLHE R Ph& (Manufacturers  Aircraft
Association), ZRZ e AT LA B2 8] B FR VA FF @ TR, AR ST S
R, "1919 4, B kA E HE A0S E IR AR O A G B E RO, S E R A
MW AT JE 36 E oy A w], FRR ST JE R E 4> AF] . AT&T. Telefunken AP 2 [ & A7 4 2

2 U.S. Dep't of Justice & Fed. Trade Comm'n, Antitrust Enforcement and Intellectual Property Rights: Promoting
Innovation and Competition (2007). WIPO, Patent Pools and Antitrust-a Comparative Analysis Prepared by the
Secretariat (March 2014), available at:
https://www.wipo.int/export/sites/www/ip-competition/en/studies/patent_pools_report.pdf.

3 Thomson, Ross. “Learning by Selling and Invention: The Case of the Sewing Machine.” The Journal of Economic
History, vol. 47, no. 2, 1987, Lampe, R., & Moser, P. (2010). Do Patent Pools Encourage Innovation? Evidence from the
Nineteenth-Century Sewing Machine Industry. The Journal of Economic History, 70(4), 898-920.
doi:10.1017/S0022050710000768 pp. 433—445. JSTOR, www jstor.org/stable/2122240. Mossoff, Adam, The Rise and
Fall of the First American Patent Thicket: The Sewing Machine War of the 1850s (March 6, 2009). Arizona Law Review,
Vol. 53, pp. 165-211, 2011, George Mason Law & Economics Research Paper No. 09-19, Available at SSRN:
https://sstn.com/abstract=1354849

4 Ryan Lampe, Petra Moser, Patent Pools, Competition, and Innovation—Evidence from 20 US Industries under the New
Deal, The Journal of Law, Economics, and Organization, Volume 32, Issue 1, March 2016, Pages 1-36,
https://doi.org/10.1093/jleo/ewv014.

5 Mattioli, Michael, "Power and Governance in Patent Pools" (2014). Articles by Maurer Faculty. 1301.

https://www.repository.law.indiana.edu/facpub/1301.

6 Manufacturers Aircraft Assoc., Inc., v. United States, No. J-569, United States Court Of Claims, 77 Ct. Cl. 481; 1933 U.S.
Ct. CL. LEXIS 277, May 8, 1933, Decided.
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1919 SERSLHIZEE T # A F (Radio Corporation of America). '

LR, BT HFEEEARKK MM, LET B FHORSUR, 515 BHARRMER VI

KL RIBTFLAT V2 I o HARRE AT LLBA DR AN [F] 5 4 BR G5 2 [R] R e A Ve A ELER AE E
(interoperability), &y 97 % F 005 = i BUIR S5 1 75 SRONFRr € L gt g, Re% [HiE 28
Wik R A, TR L R R A B S N SEIIE SRR #E, A7 (A5G Al 21 S it
FN IFRAE L EEEF], BIPTiEN SEP (standard essential patent). XTHpiETEER|FA I 2
2K HIVECE AH DG R i I, S8 AU ) Y 2 e VA S S 5 T AR AR HE R R,
AR TE T AR R BARAE T R B 5 7 b iy AL .

AN, SRR AR T SEIA 2 A 28 ARSI BRI, MR BRI EZ W T Y. &2
U SR IIRCE E T 2010 FESCHRROLI “Zm L RB”  (Medicines Patent Pool), %%
WELE “fEm kT EFNRSPAR R Al F4E BT ORI 2B R Pl BN
LR A0 K SR 1R YT I B IR AR SR G e Vr ] o "SI T 3R LA PRI 3R1E Covid—19 Biie
TR 4N, 5 A UM EHA BINBURT T 2020 SE3E R H e IR R I B
REG, 5 H & B bR GURR 73 AH O TT B IETEAEAH SGHR], I 1) JiT I 24 it L R R U ART ] fig Rk FH
AT 7k W DR e TAERARKER . * BRibz 4k, LR IE a] DL T R 385 £
' (B4 Eco—Patent Commons i) A5 M%AE4L (#41 Green Xchange) "4 FLja) @, FEIL
HTZ IR 5

o [ o RV A R SRR I ORVE, 4T 1 42%] 6C DVD. 3C DVD. MPEG-LA 45 it i el 7]
Hh [ A S T SR SR Y FER B, R E B A R B AR AR 0 St K R
FIEEBERNIZ S (Blan AVS brdE S AN LR . "I EAH, B BUFR HHR = BURY 5is &
RS ARSGFAL  POE R R  BR AR 2 AR B R IRV I . E & R A 2 A AR,
Blan AVS FrvtE L R A AR E I AVS BRI E BN RTIZE ; © I B R A R
2w}, WK A FOR AT ZE AV IR R BT, 5T BRI B S A IR TTE A
"o MR, ERFRERUR A T — RAISC, SRS S AR AR, RS E
LR, A ML) 2017 SRR A E A R R PR AR, 12200 B R A O B s PR AT
Al R RN . SRHLMITIG B AR o R 5] HE S BEROR, HESIHH SC A VT A%

18

7 David Serafino, Survey of Patent Pools Demonstrates Variety of Purposes and Management Structures, KEI Research
Note 2007:6, Knowledge Ecology International, 2007, available at:
http://www.keionline.org/misc-docs/ds-patentpools.pdf.

8 https://medicinespatentpool.org/.

9 https://www.who.int/initiatives/covid-19-technology-access-pool

10 https://www.corporateecoforum.com/welcome-to-the-eco-patent-commons/

11 Michael A. Carrier, An Antitrust Framework for Climate Change, Northwestern Journal of Technology and Intellectual
Property, Vol. 9, No. 8, p. 513, 2011, available at: https://papers.sstn.com/sol3/papers.cfm?abstract_id=1925020#

12 Bfi5e: CGTi] DVD RARF RSy BRERR 5 ), 3 CHRFRIR L) 2004 455 11 H].

13 Br#%: CAVS FrfERLE SOy E ShRHED, 30 (SERRZEHIR) 2006 425 3 1.

14 (S BER T B = 10 B AR BRGNS AR s &) 2016 48 12 H 30 H (43235 il = AUk
B, SRR SN E P T R, HESN T bR v B A, 3 ST EE R RN R AR A A R XU
XL e

15 http://www.avs.org.cn/news/readnews.asp?id=52

16 http://www.ctu-tech.com/

17 (ERFRBURIP AR TER AR BOR R BFam ) s ) 2015 48 4 24 Hy (EZR AR
JEy o B IR E —2B n A R R 7 BUE B BRI 55 4 T AR AR 2018 42 4 H 10 H .

18 https://ktipr.7ipr.com/about.html.
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2. T F it R AY KRR B)

2.1 BRI YFA] 5 XL VAT IR EL

— NN, TRNBIEZ EE LT RN T s IRBAR B AR P i) R AR i) BT RS
Fiig “ERMR” B—IEA N LT LR ER, HEZHA R LRI a5 5 Ak, "X
PG OLR, A an s A R A = i, 75 B A — TR G R B BUR A SRASHZAL . Xt R, &R
BON U 78 - AR L A2 o, 5 2 M B T 3 vh B 1) 5 ) St 2 sl /R St o B T BRI
RSt & # BT i rh, IREAE GE I — X — 0L LRI TR AR R, BoR B R Ph 2 1h
I % FIVF AT (22 S A I v 1 ) R, AT TR A S b DLHEAT, X P2 5 BUAS 8 AR B T R
JUJ5 T :

SR T IR e B R RIAH RLVF TR AT B RROAS o X B BAS K T RIS T S
RAMYTE M . — 5T, BRI T EEFEA 2 A, 85173 b A s e it A8 F L
ARITEMAN, B X e ANV AE FEAR T7 R IRIB VT o 53— 5T, St &t 7 B N A A
CLIF= St AR LRI BT 55, T8 F XS L RIA N BRI o fERHE H 3R, 725 s BRI 1
HE S RRES HEMNE =T, XMEIREAS TS,

HUOE BRIV Al I R R A A . TR L RIBON 2005 R A7 St & TP R — ik A, X —%
S0 FE 23 R B R IR 5 A I L6 R St T g £ SR I M6 SiE & R VF mT iR A, 7 RO (]
B IR ZE ST AT LRIV AT B, b BRI MERE . B4, BT RTE BRI RS T SR
i — A EE S, BB RN T R R AR S Ui s R vEmr 2, s RIS VF Rl 2 2
SR, TSR M SERR T E, HIERTEN A2 HES”  (Royalty Stacking) IR, .

e JE B IR PAT AR o IR — T AR KV 2 0BG FIBUN L), )i e AN 8 2E
SR MBS T 3 0 R St S RV T SR A AR, (ST T R B AR A . 7E SRR
KR AT HR SR, BRI TT e 23k BB I R A R AT L R, (B K& FIBU B AR R E
PREE I G4, AHCVURAFER 2% 0, XL & & — AN 7R, /NI . &5
05 AT BRAS 23 B0 4507 WA R R B L R mT (R AR R M, e ) SIZ it DAY AR 5 P8 0 A )
VPl PR RN TCE: B YA IR R BAR , LRSS P I K B e

A2 K — St —RUL VAT A b, &R R 8 535 B ARG RIVE AT A8 5 AR, 61395 30 E
ThZE AT TR [F) L R BV aT A, ZE DS e BON P RE o B IR 5 & T AN U RCRI 1 R AU
ATAE, FEEESTAH R AL VTR AR A CALE, BRI AT DL T3 AR < —uha0” LRIV,
X VE AT A A T RN AN 5 71 58 Ry HUE 5 BUTT AN S W (0 7 3 rh 8 S5 R St Rl 4R 4
TR B AR 3, B Ml D B AR VERTR A B RIFIA & RIBAT IR AT 4 2 B BAR
I HL T IR AR O VF 0] 9% AN BT R % L RN SRS, BT SCHR B “VRRT B3 ) At v) DAY
1 Rk o

ST 2, TR A] DS LRV a] DUSE Sy m a7 e i, B & RN BT O A R4,
TEREFTHAR BB AN, St 2 BAE Al

2.2 R H AR

B T Ik A8 Gy AR, H v FIVE R AR AR R A AR A, BRI HAR R, 2458 G
IE

19 Carl Shapiro, Navigating the Patent Thicket: Cross-Licenses, Patent Pools, and Standard-Setting, 17 Berkeley Tech. L.J.
763 (2001).
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H—, TR AT DU A A BV AT AR AR S E B o AEXGL AR I, eV AT AR AN R
BRBNG T HAMBAF P NRIVF AT 26, AT RETH im0 R SO B AR AN A TEAFE . SR, At ] LA
[Fa) JT A A VF AT N SR AR BB W VE TS B, SR RO BRI VR AT A 250 AT , R BRI [R5
JEE BN VE AT N BIA 2, PR A A 30 0 e vF il AR B8 AL AR5 B 78 7
FIVERTREFP . B A, B E R AT T—ERE N, ELFBAMP T N AL, HERT
W AN B AE B AR R

H T BT LUER 209 T3 b B RIBCIR S, DA SR A A N T A <Ak, [ A S R
HRBIATE M. —3&, BT LRMbsEE 1 AR TR VE AT SR RS, LR St & 31455 AV T Y
BB PRTE, AR > TR A KB RE: 3, ARk (8] 5% FAH R 2 23 ) DL 2
SEERNM, AT X LRV =3, P SEEd, BIRR 2 HL R A & AU R 2 F)
SEt A WO VR AT 2%, AT F R “ BIAEIE LR R, X R L A B AR VA R
H, B R STt L R YR A KU . “RPX A R RIE — AN BB 7, 1% AR RGLT 2008 4,
MR B 7 At SO A AEAR AR B % R SR B AV T 45 B, 36 B2 7 RLIRE T 7 ) & AR
BEAL, RPX A 7 B H 7 AN 25 7 4 28 0l o R 1 32 5k SRR BRI R 1A .

B, THABREAE — @R L3t A R Bbr i A T 3555 4 o an R AN HE—FoR
SR HE T BE S B T G, DU H AT R VAR AR OGH A IF B B R 77 30, 6 R SRR BbR v HE
ITHE) . FERSBIHTE . (5 BIBE S EORUR, ATREAFAE 2 A F B B T 55 4 8 R I HOR 5ids
s DURON BRI 2 ANAS R B A o AHBL T 20 B B FAL, Mt B A7 A (75 1 S BOR BbR #E 2 [
o4, BRBS LU RCRI T AT,

3. TF RV ALK

B RIMAFAE 2 Pl ] BER IG5, ZH AL B 1) 22 S R R AN R 1) PR 0 A B A RV W) BB o
T B — L O B SERT T s i, Sk LRI R MAFAE 2 R, BRI
B H AR RS AR . X 4 A ST P ] e TR T R A SR, I UL
B 5 SR R 3 E L

3.1 BFHhpKE

FEX A ) A FB S5 M BEAT PEAR D R AT, AR SOR 1 S AR 70 2877 VTN, ) S b 2 )it
AR % R SR YR AT 1) BRI, XA BT A T BRAR L R b iy 42 BB B B H R AAS TR 7 s 1

3.1 BRIt 0 B 4 4 it

e G R BB )iy 2 L TR AN B LS HLITT EESZ Y - Dy 1 A R M ST AR ™ B 7
AL FFWSCRAT A 145, AR MK & B B FMIBQEAE T — IR AT, AR ST 3  8EF)
S I 73 B 17 LSO & R VF 7T 3 o T o R 26 KT 20 AT S T X A 2 AR B AR 23
FIE RIS L, 53 By RN “HEBPELE R ”  (Offensive Patent Pools). “7E /L SE kA,

20 James M. Rice, The Defensive Patent Playbook, 30 BERKELEY TECH. L. J. 725, 757 (2015).

21 https://www.rpxcorp.com/about/

22 Richard Whish & David Bailey, Competition Law, p. 808

23 David Serafino, Survey of Patent Pools Demonstrates Variety of Purposes and Management Structures, KEI Research
Note 2007:6, Knowledge Ecology International, 2007, available at:
http://www.keionline.org/misc-docs/ds-patentpools.pdf.; Mattioli, Michael, Power and Governance in Patent Pools (June
3,2013). Harvard Journal of Law & Technology, Vol. 27, No. 2, 2014, Indiana Legal Studies Research Paper No. 234,
Available at SSRN: https://ssrn.com/abstract=2242922 or http://dx.doi.org/10.2139/ssrn.2242922

24 John Jurata, Jr., Emily Luken, Glory Days: Do the Anticompetitive Risks of Standards-Essential Patent Pools
Outweigh Their Procompetitive Benefits? San Diego Law Review, Vol. 58, No. 2, 2021
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BEBOMEL R R 2 LB RIME AR R AL . BRI R 5 i i i 4axs 280 AR &30
I3 FURE 5 BT A 2 22 B S i b Rt T A

SRT, T A — i1 n] DA AR B PE £ Rt (Defensive Patent Pools), EAIETE
5 B ) ST it SRR R 8 A T R RUR VA BB R T e R A R STt S A R
(Non-practicing Entity, NPE). %FdESEiE T ARIRIET A H EURBEE L FIH AR, 323
T A F At 2> 70 SE B R R BRIV A R 7 BRI 135 F 4k iRPE I AK0E 2018 4L FF AT
F, 2013 FF2 2017 4, AR A SEt FAARLE AT b ok F B ALK 1480 J3367T, T H IESLE
LR T A 3 TR B A R AL U 420 53500 N T RO iRy B R RIS £ 3 5K (4 8
B 0 MBI 45 7T g B AT T LE VR VA RS 1) & M BRERAS AR AL, 0] 11 SEZ it 25 R TSR N & )
VA, DA G T 2 R VAR B AR o 1T SC G 3R R ) RPX A B B A L Rl ) L RARER, %
O F] DA R 3 B & A VAR TE B A 5 R RIS A2 AH DG 7 SR SR VA Z T
TSI L R BCASAH CHEAL, k> 25 7 8 52 BRIV VA AR R 3o bk, B i 2 )t vT R
DAEE R RizE, — B EE) TR IFIE44L 0IN (Open Tnvention Network). OIN prF
2005 4E, BEHET B ITEEEIE R4 Linux, JEIEZEF VR P, OIN (R4l 4R 57 [ A 4o 9% 1)
el A% MEVERT S Linux 5 0ME R ™ OIN S m i AN Sxilid 325K 5 Linux A & FIBEREUL
w0 IR T A SV AT LRI 7 2, b RMREURI TR, TIHES Linux R85
A R B I RAH .

3.1.2 EF LR ALEE R &R

SR Z G R S B A B R 8 RIVERHE, (R — 30 %Rt B 7Rl R A G AR
(AR R RN RIVF AT, SRS @ 7S R 14 & A 58 B Ao 75 R L R 7E % sURIH 445 1 25
Jiifl, RS — SR L R R E R S, 2 EEEE R LR R 2 LE BUR B E B
LS5 T EI . IU0HTSOR KBS B 1 5002 5 R MPP, %% Rt 7 T 5 AR 21 118
WONEESL T 2010 FF@,  HARE T8 A8 % B AR S B RIVE T, 52 e K e i [ SR A5 3Lk i v
STAA AR N2 . ™ S — R R Bt AR AL ST 2011 4ERSLY Re:Search %
Filth, %L R AT DR SC TR T AR I T RIVE T . PR, 2008 4RO Eco-Patent
Commons & FJ 7t B 3K i 57 A b K BUHURG SR B OC T IR B ORI (1 L, AFAT 58 =07 8 ] DA 4 2 b b ax 24
LR AT 5HE R M &,

3.1.3 FRAND A&V RH & F 11 5 FRAND A& ¥ T I & 7

R AL VR 2 B R #0 S R AR AR = SRR 8 7 i BT A e B R, MEIE L
SRR, B TR ARG BB RAR S AR, B RAN ] S SR 2 A E R P B AR b i
P EE H 5N 2, FSRRE bR ROL I B R 2 . X R LR S TR E bR L B
F, PRIfi 5 FRAND 7K VB AH G o
— MR FARBRE R AR T 22 R T BRI E 1, D T S bR v b B R A

25 2018 Patent Litigation Study, available at:
https://www.pwe.com/us/en/forensic-services/publications/assets/2018-pwc-patent-litigation-study.pdf

26 https://openinventionnetwork.com/joining-oin/join-now/license-agreement/

27 https://openinventionnetwork.com/about-us/

28 http://apps.who.int/gb/ebwha/pdf files/A61/A61 R21-en.pdf

29 https://www.wipo.int/research/en/

30 https://www.corporateecoforum.com/welcome-to-the-eco-patent-commons/

31 Ed Levy, Emily Marden, Ben Warren, David Hartell & Isaac Filaté, Patent Pools and Genomics: Navigating a Course to
Open Science?, 16 B.U. J. SCI. & TECH. L. 75, 78 (2010)
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NARFAC AL AT L RIS HE, AR e 220 5 2 ) 8 BUR L SRAH O T RN A& LA A &3
T (fair, reasonable and non—discriminatory) iR AT F5 v 0 B LR H4 7], t R FRAND
A YT FRAND 7K AV A M R AR, fEBIR RIS B ARIE A 40, (HE R Wi, 2575 3k
AFLAR L FRAND 7K i 2 Lk AR HH AR G [ 0 8 R A R — 58 IR 55, PRI IX 739 f FRAND
AR 1) R AT 55 FRAND 2K G5 1) L R 2 A i SCIR o i 28 DY 2K 45 Hh % FRAND 7K i 5 4 Rt
KA i) ) B A A

3.2 BRI EEE RESERARKR

ANFELRAR LB H I 2 25 FENAR, 75T LR R AR E H SN EEEN
S TR AR .. SRS, LR R E AR 8 L.

F—, TRMERF LS SR E RN —. 226]f 5, 3C DVD LRIt Al 6C DVD LFilith
PVE BRACR I T A HE . RARNHARIE 5 R e B A m B, 484F 3C DVD LRI 3
=5 AR P L), CRNH R LUK S DVD F5 50 3 R A OC L R 1) 55 =07 ROBCE AR I V7T
FRDBGELIE T L RVFA] B VF AT 2 R ANVE AT 2 0 BRI, IR0 R Je A5 i ] DS S S i) it
Yl e A% WA G T L RIS B A R IE K . BBAh, WMSGE 2 5E = AR VAT O B A0S A I 2 75 R A0
H LRI B RIS A R VA IR, BT AR ATAH SGAT B AT, 20l A AR P X Ak, It
LH S 5HERFASRIFA R "I, RS H A FAL BRI ZT IP, 43AE 6C
DVD LA R . 2507 VAT ZR 2 RERE A5 DVD AHSE 1 2 B L RIXS AR T4 AT . I\ 6C DVD
LR ) 25 L RN AR B S Ah AT B RIVE AT, BOMSZAEAb 5K BRI ARUR] o R ZRAR IR 2
AR ESE R, L RN I8 73 BV IO, RSB RIBN 7] LAk H ST A 4 B v i fg 47
X AR Z VPRV B AT P I A .

SR, XA B — B RN AEAT A R 3 A A S P r] e P B — 2 ) . 9 1,
B IEE A V] Re R B A LRI LR AR S, B A AT RN T RUR A SRR E R H R .

B, LRI R E ] DU L& B RIBN A AR L T TS A Al o 3X PR 20 m) DL 43 36 f
B — B RN E B Pra = AR . — MM &, LRI SEAR BT 1) A =] A] DAL 1 )
BEZ T A LRNEINAF, AT LT LR G 50 = R AT 50

EEOL T, XA TSI B M 2 7] 2 A& L AL IUAS 5 B R B MR, ilan -+t
20 S FH O R 3NNk A F) (Pneumatic Steel Corporation) B[V A Bk 4 @ A2 20/ 77 28,
WG T 2 MZE R RN T SR E R “EEEZIEN T, & TRBRANSRAHLE
R T B A k45 47 57 8 BE B RN A A\, S b BE E i 1) 07 S0 9% 3 4 R B w) 1) 28 =TT K
L RVF R AUR],  IEOR B L RN 8 b i 1) 77 Ok S7 5 55 = J7 3047 L R VF AT IR o

32 Contreras, Jorge L., A Brief History of FRAND: Analyzing Current Debates in Standard Setting and Antitrust Through a
Historical Lens (January 15, 2015). 80 Antitrust Law Journal 39 (2015), American University, WCL Research Paper No.
2014-18, Available at SSRN: https://ssrn.com/abstract=2374983

33 Letter from Joel I. Klein, Assistant Attorney Gen., U.S. Dep't of Justice, to Garrard R. Beeney, Esq. (Dec. 16, 1998),
available at http://www.usdoj.gov/atr/public/busreview/2121.pdf

34 Letter from Joel 1. Klein, Assistant Attorney Gen., U.S. Dep't of Justice, to Carey R. Ramos, Esq. (June 10, 1999) at 3-5,
available at: http://www.usdoj.gov/atr/public/busreview/2485.pdf.

35 See Harry Rijnen, An insider’s guide to patent pools. Available at:
http://adminius-worldwide.com/wp-content/uploads/2017/06/IAM-Magazine-83-article-insiders-guide-to-patent-pools.pd
f.

36 Mattioli, Michael, Power and Governance in Patent Pools (June 3, 2013). Harvard Journal of Law & Technology, Vol.
27, No. 2, 2014, Indiana Legal Studies Research Paper No. 234, Available at SSRN: https://ssrn.com/abstract=2242922
or http://dx.doi.org/10.2139/ssrn.2242922

17



A= i3 2 UR i

IP ECONOMY MEDIA www.ipeconomy.cn

25T S, MPEG LRI LA A& — Kl — KAWL A R T A ], XLl F 2 A
FWFIUATAZ: H—, TR BEARE G , AFEIEFA MPEG LA Xf4M/F 1T 5 MPEG-2
PRAEA R )6 L FIIRCR], HF X2 B0 VF AT RHUE F 3 VP R] 2 G A00R0 7 AR E R i 205 s
., BERRNE MPEG LA ISR MY, 2958 MPEG LA AKFH T Ah % T8 MPEG—2 Rtk AH 5% 5 R4 7] i
BRI R X 5% H=, BEFIBN S MPEG LA AP, 47 MPEG LA X b &L FIAUN BT
bR B R DU, MPEG LA 558 = J7 4 45 % 40 R JBURH S b e b B RIVF AT 1 s

Ji—F & RFID Consortium A FRFATAF, ™ ZAFM R EEAE 77 I HHLA 2,
H— A AN A BRITAE A R P & KRG O T AU AR ) (UHF RFID) a4 (1) 1%
% FARLIE AL RFID Consortium HRITEATR, FHAERKRARNA FIRMEN 5 3CRE . b E IS
2958, ) & BRZRABIRE ST ) R L T BT, Ao DR B 4 ) B R SR I 3 ok
B Bl L L 5 7= SR VRIA LRSS BRIV R B S R R BRIV E: &L R
AT RFID Consortium A BR 5741 2 5] %A A T8O T+ 4 e S SR ) 1 206 24 00 R 7 T (10 S EHE A 1k
BRI, 57 8 2 7] R 5 8] 23 B AH G L FIVF R 2R 1) 5% o X433 5 T WML 3 AT, AR R
BN T LATERE s b R R A R, AHX — AT A B R smi H ROt 20 ) (48 BRANE ], Ao 984
BRI S A 7 Z (86 F B E LRIV 2 e,

FEE R, EE, IAERTA BT RIRONES 22 oA 5 5 A E B A R IR,
T 2011 4 OL ) B TESR AL 5 W IR AR AR 1) — b LRIV T One—Blue AR T A A,
HATI 16 ZREFBAIMAN T %A /2 E LR, H 3G RV 6 KL FBNEZA R R,
CREAL, R A E R G AT REAN R BRI, Bl MPEG LA (ARt EFE T %A B B
PATEEHRERAN. "

H=, LRI B AT DU R AEE RN SL, MRS 5 =05 A |l k. XA R
LR HE 2 (A B S A RS, SEAR R — A R TH [ RSN VE AT NS & Bl KR &
MBIz E A7 Sisvel, #HFK, EAFRAEMBARS SHHBRE R RR S . Sisvel ¥
H COAE— K B R AR =B AL 17 &, 383 VE R & & R & FIBORITE Vo] N R 1
Sisvel MERVFRIIIH S, B T A& HE=Tr ERBNFHE LR S, HEE—L Sisvel HO
R el L A FREE LR R T Avanti A, %A B FREA AT 4 RN (7 B 4
fil, (A5 Sisvel A, Avanci ARG HAMWAEEM LR, HAHERRES S ERG T HH K% F
BN R & FIVEmT .

HPY, BRI E RS T DORARE RIS, BlanbrdEd) e A8 200MmE, BB G

37  Letter from Joel I. Klein, Acting Assistant Attorney Gen., U.S. Dep't of Justice, to G[a]rrard R. Beeney, Esq. (June 26,
1997) at 1-4, available at http://www.usdoj.gov/atr/public/busreview/215742.pdf

38 It should be noted that RFID Consortium LLC appointed other patent pool managing companies including Via
Licensing and Sisvel to administer its patent pool. Available at:
https://www.fieldtechnologiesonline.com/doc/via-licensing-to-administer-rfid-patent-progr-0001;
https://www.secureidnews.com/news-item/sisvel-to-run-rfid-consortiums-licensing-program/

39 Letter from Thomas O. Barnett, Assistant Attorney General, U.S. Dept. of Justice, to William F. Dolan and Geoffrey
Oliver, Jones Day (Oct. 21, 2008) (“UHF RFID Business Review Letter”), available at:
http://www.justice.gov/atr/public/busreview/238429.htm

40 https://www.one-blue.com/about/; https://www.one-blue.com/licensors/

41 See Harry Rijnen, An insider’s guide to patent pools. Available at:
http://adminius-worldwide.com/wp-content/uploads/2017/06/IAM-Magazine-83-article-insiders-guide-to-patent-pools.pd
f.

42 Available at: https://www.sisvel.com/about-us/how-we-work.

43 https://www.sisvel.com/licensing-programs/legacy-programs/atss/patent-owners

44 https://www.justice.gov/atr/page/file/1298626/download
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(ETSI) #& DVB-MHP &Rt ¥ BE3E, (e ik MHP Frf 15 4% (1038 FH , ek )3t i 7 18] (1 AH EL R
A IR I E B VE AT N AT DLEE A HAR RS2t 8 5 £ IR A RIS T, S SRR LRt i (it
(15 MHP FRifEAE e LRIV,

3.3 BRI Z ARV AT 34 AL

XN E R L R ) B RN &, TR AT 2% 0 EA L 2 R R N R DI N 2, BT
ANTEE BN WA AR 25 AN ], 07 FEAE AN 20 st AR 0 2 MLk il ™ SR LR
IVF 1T 5 2 FC AL TR B0 o e 28

H—, S BRI L RIVERT 2, S i B R NTE 2 8 L Rt i 24 5 19 [ e 4 4 sl ] 5 2l 263k
7o EC. B, Pist BEE—ANE RN, 2N TR AL 16 EnMREIRIE, JEENA
LRIFEA N Z 6 T 18 e B FCR . 1911 45 T8 B AR HE A i 22 1 Rt AR 42 [ i 43 ks
HAFFPRUEF S a2 5B RN R A F. 7

I, A iR 2 806 Rl AT ar B SL 0 VPl 57 5 Aok B A E LRI &R, 285 IR4E 5
Serfy e VF R A A, THEE S TR B R, — RIS, R TE
A 2y il A A% R A E RN FTHE 15 FI2H & (patent portfolio) 8% F|jik (patent family)
Hi 5 1 R RLA B B o BRI 2 A, 8 R 0 T 5 3 mT RV e oA PR 2R, 4510 6C DVD
LR VR RT 9% B 8 2N B T AN R R S AR BRI A2 DA K L R A7 230, T s & RN K
EAME R RGE TR BRI . © 5 — K LR Avanci PIVFAT R0 FC A, BRIFAS L RIBOA
L FIEEESL, R T RPN AL RV T s . AR SR AR TTRRFREE . AT & RIS
PN &,

3.4 BRNEEE NSRBI A ZBRERKR

FEA S OL LR B S o it b 2 LRI AR, AL B SR VP ] STV AT 0,
YHERZHUIEG T, TRNAEMERIIEANT)E T LR R, TR RS S e ARV el
PISCEH 238 3 R R e HE S B

Ho— g B R A B I RIS AR IRAS TP T BRBUR], TG 1 25 =75 R B EHRAR I (1 . AN ]
FYFRT B RIVERT, JRICEF R SR . KBRS RA XA, HEH—BmE, TRRA
SR BATE LR AT 1) 55 =7 AL BCR . ™

35 Ty AR kLR B & LRI SE R AN . B Avanci LRIB A1,
Avanci I AR S ERMNL E, HAENEITTRBMAREN, FHS LR ST & 83T V] hiaF
SHX S GHATE B, AT RIS R AR VP ] B BRI I 58 =7 2 2 N ™

45 MHP Implementation Agreements and associated agreements, available at:
https://www.etsi.org/images/files’s MHP TestSuites/a066r1 V1-0.pdf.

46 European Commission, Report of the Expert Group on Patent Aggregation ,39.

47 Standard Oil Co. of Indian https://www.justice.gov/atr/business-review-letters-and-request-lettersa v. United States 283
U.S. 163 (1931).

48https://www.justice.gov/atr/response-hitachi-ltds-matsushita-electric-industrial-co-ltds-mitsubishi-electric-corporations

49 https://www.justice.gov/atr/page/file/1298626/download

50 For example, Sisvel serves as the licensor itself in its mobile communication program, available at:
https://www.sisvel.com/MCP/License_Agreement.pdf

51 For example, 3C DVD patent pool, MPEG LA and RFID Consortium LLC follows the approach. Available at:

https://www.justice.gov/atr/response-hitachi-ltds-matsushita-electric-industrial-co-Itds-mitsubishi-electric-corporations;

https://www.justice.gov/atr/response-trustees-columbia-university-fujitsu-limited-general-instrument-corp-lucent ;

https://www.justice.gov/atr/response-rfid-consortium-llcs-request-business-review-letter

52 According to Avanci’s Patent License Agreement, licensees acknowledge and agree that each licensor is a direct and
intended third party beneficiary of the Agreement.
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FEXS AN TR RIVFA] (LR T, BRSCAT VAT 9 2 4k, R M B 25 30 T BEL) 78 i Vi) N 22
7 FeAh L5505 UNAE MPEG LA, 6C DVD Al REID &, HZRG VAT 4 A 1 5 L R i
PRAEAH DG PR L 2L, 42BN S0 B R S VR AR HEft T 25 L Rt o an SR VF v AHE
HJRATIXR— X 55, ML R 2 LAVl B XFER[E#2 (grant back) k3K, LAl AT DL
AR AR T B LR

4. EEFEHX T R I E R RA

S 3t PR B A AR S LR B AT 52 i T RIVR A R SRR, (RS, 5 AR B
LA AT BBV I S SN IE 24 5 Gk M [ ZB Wi o AN B AERRAE T A AR A PR =R BRI (36
B BRER AN D 5 e B A DG R S, T R A G 1 e 2B M R 5 40 1 L A e 2
FR) 23 MR AE 4T 2 5 DO 23R4T

4.1 £H

4.1.1 AR BRI R 2

5 [ o Rt 1 B 7 A Bt T () RS 1T R OR AR AR A . R R, SRR S mE BN,
M 5 X6 L R AR SRR A B 1k e BRI <Zax J i, —RA SR TE G i F . SR
MM, IXFheda Xt 5 BRI S 7E 1912 51 Standard Sanitary Manufacturing Co. v. United States & #%
K B EEBEB IE 1% 5 T, 56 Bl a2 e I I 58 Rt D B3CED 5 — T 72 R Ul AN A% R SR
PR 7K 205 R 5 5 IR, i 1 BT . W R LR L, X — RS R B R T
LR S S AEAH K S ZE TR A T S R R R SR T . >4

FEREJE LA, BRG] A mn ik e AR L Rt T 58 4 B (R E R8RS (ELIR] I+ I 46 B
PRSI BV R R S AR B R B AN, SO LRSS IA Y, I B [E) A SR VAR AR
S R ZE AT b B R B A A, DARSE I S BT B 20 4D 30 AR 2 70 AR
FRPREAS B, ATASX BN (8] T T B L R i BT P N . ST FEE RN, SR R)VEES S 2R W
T 1970 SEmAT 1 BT < IUA (9 No-Nos) 7, B2 T LR B AAE 2 SR [ ) ZBWE I 6 T &
FIVFRTBIAT J9, E—28 0o 7oL RIS kA . 58

WG, Bl 36 E R AR R A DS S A b, JF AR AR AR Hh V] SR BB 0~ 48 o T ) 38
1, O3 B RV L R () 35 FE IR T R AR AR . 20 T2 90 R, 38 [ mIVE S AIBCHS A 2 25
SILFE R AT T — W (BB EIR AL VFA] [ ZE W45 9 ) (Federal Antitrust Guidelines for the Licensing

53E. Bement and Sons v. National Harrow Company, 186 U.S. 70 (1902).

54 Standard Sanitary Manufacturing Co. v. United States 226 U.S. 20 (1916).

55 For instance, in Standard Oil Co. (Ind.) v. United States, 283 U.S. 163 (1931), the Supreme Court ruled “An interchange
of patent rights and a division of royalties according to the value attributed by the parties to their respective patent claims
is frequently necessary if technical advancement is not to be blocked by threatened litigation, and if the available
advantages are open on reasonable terms to all manufacturers desiring to participate such interchange may promote,
rather than restrain, competition.”

56 United States v. Line Material Co., 333 U.S. 287 (1948); United States v. United States Gypsum Co., 333 U.S. 364
(1948); United States v. New Wrinkle, Inc., 342 U.S. 371 (1952).

57 Mattioli, Michael, Power and Governance in Patent Pools (June 3, 2013). Harvard Journal of Law & Technology, Vol.
27, No. 2, 2014, Indiana Legal Studies Research Paper No. 234, Available at SSRN: https://ssrn.com/abstract=2242922
or http://dx.doi.org/10.2139/ssrn.2242922

58 The content of nine No-Nos includes: royalties not reasonably related to sales of patented products; restraints on
licensees’ commerce outside the scope of the patent (tie-outs); requiring the licensee to purchase unpatented material
from the licensor (tie-ins); mandatory package licensing; ¢ requiring the licensee to assign to the patentee patents that
may be issued to the licensee after the licensing arrangement is executed (exclusive grant backs); licensee veto power
over grants of further licenses; restraints on sales of unpatented products made with a patented process; post-sale
restraints on resale; and setting minimum prices on resale of the patent products.

59 Broadcast Music, Inc. v. CBS, Inc., 441 U.S. 1 (1979)
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of Intellectual Property), %iEr BIHIZRIN, BRIEE G HLEAT T ny e, LR A /2t
SR EmACRM AL, 1997 £, SEEFNEMAER T MPEG-2 LRI ARk g A e, s 1
SLAZERMASCRE . OB LA, RE RRERAAN T — R T SRR A BT L AR
AR, IR LR AR R I TR R GE SRR . R, BRI SR AEAH Rk
TN R RS RE . 1998 4R, BRI A 5 25 1 251\ N Hi Summit Technology 24 7] Al VISX /A ] & 37 f) Pillar
Point Partners & F A7 AEN A% [8] € 55 3EV5AT 9, AW T LA, ©

2007 43 [ FE AR MR IR B & R 3EFERcAl 1 (R ZBW A SRR B (R B 555 4)

( Antitrust Enforcement and Intellectual Property Rights: Promoting Innovation and Competition) %5,
G TR RIR T RURE 2% S 2B W e AR BV EE R AR K AR AE SCEF AR SR A R T B KA
RV B R o 2R 5 KA, 5% F)VE AR SO I — B8 S A R ST R R L A e, LA
RFID Consortium 7 PR 57 F 2> 7 8 381 ¢ T8 S AU SRl As v (1) & Rt L 03 Avanci A R] KE ) K
TVRZE 5G B HEAR LR, L) S 2 [ mAR AR R ZH RV 11”7 (University Technology
Licensing Program) & Hit. & Hrg—AMI4, BT A E IR AEE 5 EFR AT (Intellectual
Property Exchange International, Inc.) 2 H (BT RV AR 2 15 206 T 37 58 4 i 35, S 1w A
FE e b o 7 B PR 4 )12 A W R BT H AT PG R . o

4.1.2 BUTHHIBUR

T [H 1) S ZB A A4S R 2920 a3tk ) Al CBRHSER 2 28 i h o wVA I BEAE I 2B 2
FIPAT R A AR, BB T LA BESE [ m RS . A B R A, BIMREK, IARAE
PSR AL ) S ZB TR o B A A AT AR L M 8 Jeer B 5% T 24 1t g b w0V 2 2 M) 2k ) Je 28
WrifRid e MAEMAFTBIEET (/R ZIE) B0 (i 3RINE) R S ZEWR A DL sk W 2. 19
BEE 5K, 56 B R I 2B WA B AE R A e tE e L.

TE R ZEWHAT G TT T, 56 [ A V2 NS H RIEUR . e — T A Dy =5 a8 it i v
AL, 3K BEAH G AR pe L B A RS 20 BT R O ) S ZE W 1) R Y T B R B . ST R
71 B BRI E I T 3R [ BRFRVE RN EE 50. 6 2%, 12 2% FIE xof JH RILRE St 1 e AR 50A e 28 Wik I g
AR T, T DL 1) 56 [ ) 9 350 B 22 W e 3 58 SR A S ST SR o R sl b o B R e, A
NEAA S5 FL PR 52 o B L AT v BEAT 78 70 T L SE I i o S 2B W SR AE S B A R
A DL SRV A ) e AR 2R AT Pl o A K, R WTIZAR 1] H A i i AR R P ), T BUE

Gl
Gl

60 Letter from Joel I. Klein, Assistant Attorney General, U.S. Department of Justice, to Garrard R. Beeney, Sullivan &
Cromwell (June 26, 1997).

61 Matter of Summit Technology & VISX, Inc., available at:
https://www.ftc.gov/enforcement/cases-proceedings/summit-technology-inc-visx-inc-matter

62 U.S. Dep’t of Justice & Fed. Trade Comm’n, Antitrust Enforcement and Intellectual Property Rights: Promoting
Innovation and Competition (2007) , available at: http:///www.usdoj.gov/atgr/public/hearings/ip/222655.pdf.

63 Letter from Thomas O. Barnett, Assistant Attorney General, U.S. Dept. of Justice, to William F. Dolan and Geoffrey
Oliver, Jones Day (Oct. 21, 2008) (“UHF RFID Business Review Letter”), available at:
http://www.justice.gov/atr/public/busreview/238429.htm

64 Letter from Makan Delrahim, Assistant Attorney General, U.S. Dep’t of Justice, to Mark H. Hamer (July 28, 2020),
available at: https://www.justice.gov/atr/page/file/1298626/download hereinafter “Avanci 5G DOJ Business Review
Letter”).

65 Letter from Michael F. Murray, Assistant Attorney General, U.S. Dep’t of Justice, to Garrard R. Beeney (July 28, 2020),
available at: https://www.justice.gov/atr/page/file/1352961/downloadr

66 Letter from William J. Baer, Assistant Attorney General to Garrard R. Beeney, Sullivan & Cromwell, LLP, dated Mar.
26, 2013, available at:
https://www.justice.gov/atr/response-intellectual-property-exchange-international-incs-request-business-review-letter

67 E.g., Wuxi Multimedia Ltd v. 3C DVD Patent Group , case no. 3:04cv01136, U.S. District Court for the Southern
District of California.
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S NG SR, BORBUEM A N A FE AT 3h . RV T 5 25 08 (0 N 28 R A B vk i g, E
AR TR DATE — B R R Bh Al T A s M ASE S (VS 7E S ZE T XK, Rt B 5 3 Ak & A

BT HJE NI, W5 E A, DO 528 01 S AR AT ABRAT B S 22 T B i A
. AR R, WRVCONH T ER BHR 5% ek, WIBGR S 5 2 2l LA
X AR TT SRR AT R, BInRT SCIR BN 95T Summit Technology 23w Al VISX /A ] (R GIH, B
WA G ZT A STE R IE A B 5 B AR T BT T R . ™ a0 A 67 ARG 52 5 8 A 2 (e,
T AT AT RV e AT VRS

NSO S [ R RI R 57 5 2 R 2l AR O I 2 I il R A (K1 TSR AT VTR

4.1.2.1 EMLHEER

e Rk, FEEFNEEREW RO A RAT T LE SRR R B L A R . 697F 1KLL H A
BRI, 2B R4 20 T 2% AR R AR AR AR RIS 56 4 (TR AR M T, 1A 6 AR b g el A2 1 T 7 SR
B RIS Tt o S 22T = BT T (R0 R G R I il A 46 «

B IR AR LRI IR, NI FIPR 52 2 F 3 — BoR BUbs v i o ZE ¥ 5 ) 5

HEBATE BT FR) 55 = 5 4 SO0 Nt ) 0 T 3 4 o 7

B TE R m A 2 B R M Rt A B A, b e RSN (1 00 B R R
S RIVERT 9, SRAEH R LR U R R R BR LD ;

TR B L FURL AN GR35 T b ot A B 0L R AT BRI

Z/DTEREE I (I BAR R & F 772, B R AR E T D AR R b X
MRS TT R TR 38 G AN B ) B R R R

T — 58 P HEB B AR i, B 1% Rt R 2 5 3 e A B R 7 LR 2 B

2 A IS S s L BB RN Bt , 0 SR AN AT S A AE B A LR, R

T IH B AR L RIS A — 0 B

4.1.2.2  CERIENRP=RUA 7] R W TR )

R SC 3R K, S FEI SR 5 & AT 1995 ESLFIH & OB AR B o] ZE I g
Fg), T 2017 4ExF HHAT TAET o %36 B B T BIZAURY PPAl R = BV 7T %o 5 4 (1 TS 7E RS I 2
PR TR, HEE 5.5 WRONTEAH TS 7O T LRI AN £ R A8 X AT S ZE W nl . %46 F
WH, TR DR AR 4%, WE AR T34, HE T FMHG T AT REXT 38 48 ot 3 «

TE R AE G (i 2 HE T AP AE SR A AR 12 11 B B2 1 1) 2%, HIX PP 2 HEANREE 1R

#5545 2 MR G TS BR

Z: 5 LR L RN IE B0 1737 SR Az TR HERR AR 77 N
LRMAR G HE R 2 HE P & AT 2 5 BRI S5 NG RGP 25
FEFFRRI, XTENIR =AUV W] e 1538 O ZE W B 3 H, 00 20 4 R B ) 17 S A B i v iR

WREAT, SRR AN 22 T IRE SR 40 B0 BT L Rt 2 T T 35 58 4 R AR BRI

4.1.23 (RZEWIESFIR&N: RiEQFERS) RE

M 2002 4 2 HIFUR, SEEFNEHMBOTR SR N S24T T —RITIES, BIEE I T
PP RUR [ 2B T (] @ PHLAE T 2007 AR R R B S ZBWIPGE A ENR =B {22k 613 Fl 55 4+ )

68 Summit Tech, Analysis of Proposed Consent Order, 63 Fed. Reg. 46.454 (Sept. 1, 1998), available: at
http://www.ftc.gov/0s/1998/08/d09286ana.htm

69 FREFRHAE, FHEASAR I R B AR R 2B WA, S AR SERRRGE A D R TR
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GG T WTIE e R SRR U R, HAE 3 B A T E R R TR RE LB, IR . AR
it BRHAH I AR B ) AT 5] S ZE T G DT) s
LR Al ) B AR L R 2L
LR B AR R TG R BOEVERAT I LR
LR SR A AL S BEHE AR AR AL 5
L P05 A 4 SRR, SR VTN TR SR T B RN B BT R Hh e e HE 2 3
ARl YN
LR ) P A AL F A L RN R VR RT N (0 e b il 85 R BURRAE L
L R SRR A e B ok 49 VAT NP R SR ARV AT I LR
4.2 BK#
4.2.1 FRHIEBURKIR R %
KR S ZB Wk o] LLE IR 1957 R0 (B A20), 70 MR ANRUE, UMY, dug
B — BT AT e O B WA Ak, 3 TR A OO DLl R &S BRI ZE 514> (Buropean Commission)
BTG E, B PE M RAT R AN B W e TR R AR B SR AAE G
TEOL AT CLSRIG E850, WHL& kA ANk A B (negative clearance), 3R 1Z R R ZEWTEIAEH -
T2 22 51 s AN i v A AT DOdd E U AR IE AT BUE B, Sl E R —EE”
(comfort letter)o 40} B ANy, & ARFALRIPRML CRIE RS LRI RIPO, )8 T 1l §E
R EWNE AT Ry, TRELESY BB . 26 S, 1978 R MINE R afEH Eh &g 7 —0
W R ST AR B o 2P B ESR AL G0 VE T 28 1R 96 T A AR (158 XA FIVF ], DLERIEAS [F) it
I P A & AU T T LS TR R G RSB A - A8 T WA= A i g fr, B2 5
SN NIX— B BCHE P B, i T R ZE WL . 741984 AT AAE VA AR E T T CORTHIR
AWM ER 2R, X HEARFAL M CE AT e, HE TR AR R ERLR, LRI
BEBAIEEN
H 20 22 90 ALK, B3EE—FE, FRINZE 2 WITIh AN BRI 58 S e 2E/E . 1993
T, BN H A T 8 T IRV R S R A, RES SRR EFRES T
FEREFIRHE AT B ST5E A |, (HERIAR I 2508 T EeihE, W N HIFRA NIRRT BE )L
erp, WORZE Gt T AR 2B DVD LA, 7 MPEG-2 LA, 7© MPEG LA+5 %

70 (P LD, B CESIRRINETF LR Z)) (Treaty establishing the European Economic Community), #3717
WK 2857 6 R I BT - 12 25 2126 85 251 86 2% 5 I ZE Wik M 5%, 2 BAT CRK 31847 4 29 ) (Treaty on the Functioning
of the European Union) 2 101 &A1%8 102 &A1 & -

Article 85 and 86 of Treaty establishing the European Economic Community functioned as the antitrust law in early age,
which was the predecessor Article 101 and 102 of the Treaty on the Functioning of the European Union (TFEU).

71 Article 9(1) of REGULATION No 17 First Regulation Implementing Articles 85 and 86 of the Treaty of 1962.

72 Article 2 of REGULATION No 17: First Regulation Implementing Articles 85 and 86 of the Treaty of 1962.

73 “Glossary of terms used in EU competition policy” (Antitrust and control of concentrations, published in 2002),

available at: https://ec.europa.eu/translation/spanish/documents/glossary _competition_archived_en.pdf; Dieter A.
Schmitz, Alain Van Hamme, Franchising in Europe-The First Practical EEC Guidelines, available at:
https://scholar.smu.edu/cgi/viewcontent.cgi?article=258 1 &context=til

74 78/156/EEC: Commission Decision of 20 December 1977 relating to a proceeding under Article 85 of the EEC Treaty
(IV/29.151 - Video cassette recorders), OJ L 47, 18.2.1978, p. 42—47, available at:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3A0J.L_.1978.047.01.0042.01. ENG&toc=0J%3AL%3A
1978%3A047%3ATOC

75 Notification of a licensing system - Case No IV/C-3/37.506 - DVD Patent Licensing Programme, available at:
https://eur-lex.europa.cu/legal-content/EN/TXT/PDF/?uri=CELEX:C1999/242/04 & from=EN; Press release IP/00/1135
of 9 October 2000. Available at: https://ec.europa.eu/commission/presscorner/detail/en/ip 00 1135
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AR 3G & LA, 78

2003 4, H T FEARATBUR B BRI RS, BRINZER A 2R R T bl s di B AL, AR 7R
B H RV AT N R e AR S IR . 72004 4F, RREREEHT T T HEAR AL EEARES
T2k 1), RELEZKLBIIH R IFA SR T WAL LRI P, SB[ —BHHH 61 (BER
AL SO R RS ) SE SR T AN (FRR I HIE N “HiRM”, technology pool) A #LIMTE
SR, X LR EAT T U, IREE T PRl LR SE S RS IR IR BT AESE . 812014 4F
4 H, BRERXT Bk S0 AR AT BT .

4.2.2 BUTHHIBUR

S b, AT RV R R S R B RS, IR W B A S ST s .
BERFIHE I T BRI 2 vk, NIk 2 w4 a2 (Directorate—General for Competition) AJ
DA S S 44T A AT R I R A AT . VIR 23 51 23 W] LA 1Eo I WK R VAR (0 S e 4 (AT D, R0
WA T PLIREHAR RS, DIRE 58 F /67 . AHRITAT LIS (R RSO flHE )
PR T LRI A ZE, X ERIBRE LT BRI . (BOREAL D BOTAGTER) B RAR N BN
AR

4.2.2.1 (BRELHBEPATER)

4.22.1.1 XL BLEIEERVFRE L “ 2l

T F B S ALRR T ik T VP RO B L S WU SO S U HE DN, FEHT 5, F5 R R X L v
T 05 Z5AE A S P AR i LA 0 & B R VS HE . M FR RS Rt A N AN SR AN B B 2 =
218K % B I E AR AT — B AV T B ARYETE R, VA RS AE B I, R
BT R

(=) BRI LI 2 15 0 BT A7 B R B AH 25 T TG

(=) LR EREER, &8 TRELHR, &2 AN FEE AL R

(=) ML LREBSINERMbEE LR ERZ 577

(9> LR R BRI 7 1k T77 2 B BURAS B DR B4 it

FEVEAL L R 55 4 O FE MR, 18 B DAY a0 SR B Rt 2 N A1-B IR AF, R A i & A
AT AR v, BIJCIRAHSCTT T I M ey, b — MRS ANE S s ZB vk

(—) P AH G AR IO R 1 AH DG 7 #W] A S 5 L R 5057

76 Notification of a licensing system Case No IV/C-3/36.849 MPEG-2 Licensing Programme, available at:
https://eur-lex.europa.cu/legal-content/EN/TXT/PDF/?uri=CELEX:C1998/229/06 &from=EN; OJ C 229, 22.7.1998, p.
19-20Press release IP/98/1155 of 18 December 1998. Available at:
https://ec.europa.eu/commission/presscorner/detail/en/ip 98 1155

77 Notification of an agreement (Case COMP/C-3-38143),
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:C2001/174/07 &from=EN.

78 Press release IP/02/1651 of 12 November 2002. Available at:
https://ec.europa.eu/commission/presscorner/detail/en/ip 02 1651

79 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down
in Articles 81 and 82

80 Commission Regulation (EC) No 772/2004 of 27 April 2004 on the application of Article 81(3) of the Treaty to
categories of technology transfer agreements (TTBER).

81 Guidelines on the application of Article 81 of the EC Treaty to technology transfer agreements. One of the purposes of
the guidelines is to provide guidance on the application of Article 101 of the Functioning of the European Union to
technology transfer agreements that fall outside the scope of the TTBER.

82 COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE COUNCIL AND THE
EUROPEAN ECONOMIC AND SOCIAL COMMITTEE-Setting out the EU approach to Standard Essential Patents, at
7-8, available at: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=COM:2017:0712:FIN.

83 Article 101(1) of the Treaty on the Functioning of the European Union (TFEU).

84 https://eur-lex.europa.eu/legal-content/EN/TX T/?uri=uriserv%3A0J.C_.2014.089.01.0003.01. ENG
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(=) BRIMCRE T 7850 I ERFESE I, B OR RA L ZE LRI N L R
(=) THRRE T 780 B OR Bt , 3 ORAH 50 7 RS B AZ AN R T W S A2 8 2 it P
s
() LRt ) 5 R DU EHRAR VR ] (0 7 OB ANt
(Fr) BRI S Z AL F FRAND J5U 5
(7N) LR 70 VB AN B PF TN ) E 5T S v b R R A7 8 A 24
(B LR Fe VB A FIREEE TN B H TR 58 41 07 i B R
KT “2ais” h LRI IR S RE T, (B AT 2 vrl . FREgiRt 7 — M1k
YK — i AR BB E AR R ELR], HFFE 22l P HAR AR, BonA b R0 2
LR BRI T IR E BRI IE S B, MAVraf AN n] DUIS TARAEVE ol sk 1040 #s . SR LRt &
MIEIVERT, 1%L Rt AT W] REHE 56T S 2B Wiz .
4.2.2.1.2 XpE RN HMF AT P BR 1) 5 4 BOR B PFA
B IR NS, 2 R L R AR AT B2 A VT R N B 28 38 2 A, 3X S B (1) BR i)
PSR TR B2 BIVPAL, FEl e H AR &R
(—) LRI &
(=) EBRAIESBHBE Y, LR A R 8 VF ] NS T B 25 A, BB 48 938 7 8 12
IR VF AT N R B RV
(=) LR 758 I VAT I SOAS T 22 1 R 28 =07 BOR 5 A, BSPR ) ) A R R 5 5
(M0 LR AR AL IO RS CGETERE AL BUERAAER S 251 55 4 265128 AR AT A%
PR (hardcore sestriction) %,
4.3 HHE
4.3.1 MRHBIERREDE
Fp ] G R A Sy UG T 21 22 4] 6C DVD AT 3C DVD 25 % FI i -4 [ b ] i Mk S B ) 3% 1)
Fk o BUAE, B AH O R PRI A A ARV BOR G e 120 AL, b E B TRk 2 1)
= LR R HRTIE A OSSR, (HEE T kons s B i) FE S A, B B S48 1
VIS B R A G e ZE BT 1) R PR IESCSR SCAE Tl FH L Rt B 0 R 1) 5 e A A — b LR ) 3 e
ZBWHERIAT A
4.3.2 BUATHLHIBR
B M AE v A SR BURF AR S ST P bk “ R RIBRE ™, H B A P9 30032 2 A B )i
FHORC S ZE Wr v R (0 SCA, He— 2 B R CRAT U BLEUR T 2015 AR R AT (O T4 1 A AR = AL
HEBR . BRI FAT REIFE D (BURRFR CGIED, %30T 2020 450 B 5K i1 i e B8 B R B
BAT s H R E %R [ B Wi 2R A 22T 2019 4F KA R T FRAR P AU i) S ZE Wi g ) (LA a7k
CHERA D) o IX P IR SCAF HR N PGETR [T A0 P L R AH OC 1) e 28 W ) AR AL 1 — 48 %, HAl, Ex
ZEWHATBEHER 15— A TR T W EEE AR, T 885 HLRPE N FHERR . RE5%
AT, PUENIA AT DATT A7 1IRIEEAT N, BWOEIE T Ik LA R .

85 (RTHARAL P IEEAIR KB 25 4 PN HUEMAZOIRBI N EFN : IR S H T 2 WA TSR
B WAZC PR EHE & EA IE A BRI AT 777 s i 7 i B BT RE IR R R, AR SRR T4
RN TS B PR R IIUR IR T Z A AFAE A TLSE G R, WA Ca BRI L35 A T 24 3 R ) 45
VR A% B R s R R DURAERVE AT AR R E - R B AR RSO T, BRI A A
ZimH .
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4.3.2.1 (TR IEWMARIRFRIER . RHEIFZFTARIE)

CHLED 28 12 SR RIS e v “ AN B TS DB LRI G 30 T8 0k & 5 A
1) RIS R VR AT 45 28 =07 B e dE . IR T DU A H FIBOZ R & T 16 AR, Wl LUEZRFE
B IR B P B BT SR = BT B 7 %25 B RIS i B R R R R B AL A T
X FIBCE A I HERR . BRAISES AT AME S TR : —J7 T, B RIBCE 0t il REF A LRI BE 22
Here i, MRk %a e S INEURE R, B ORZBWNE) Frak ki m A m 22 Wil 55—
DT, HA i35S B A 1 & RIS B B AU IE M B AL R, SR B HERR BRI R 4 14T
N

(—) PREPCE BURTERRE 2 AME ALY 0] NV AT & F1;

() BRI A 52 B i VE il NSO 803 5 86 = T B G TER SIS & RIS 4 1R

(=) BRI VF AT K S 03 B A R B A o5 e it ] 52 2 R BB B 2 2 o B I

(PO &8 b4 T N BB 6 R 10 A 2 5

CFLD 5% AAH ) (R B Y A 03 B3 ] — R ST 3 I AV T NAEZE 5 5% A b SEAT 250 548

(7)) B B LS R B HAh I A 37 S e A 47 R

Ak, BT 2 RIS 2 B Ses B BARFRETT B, S ARG bR L BEL R, (RIS
LR BT S 0 L RIVFRTAT N, AT BEMI G 5 13 ZRAR IR I A A EURIC AR,
SCMETRAAVE T A0 RS B TR A B IS BN AR A B 5 A S R . BRBITE S AT N .

4.3.22 (ST AR R 22 WrTE e )

CRT R P= BRI R ZE Wi i mE ) HH B 55 Bt S 2B Wi 28 R 2= A, B 7E ot il FH iR =AU T
WA (RZEWNE) $RUEES], SEm R ZEWHGE TAERE R . 5 a0 Re x& RIS 12 L,
(Fama) Argh e RS2, A8 T T RECE UK & H RIS X rE L. R, (4RE)
AN “ERBCE — BT ARSI RS 2 A, SRV il 20k, B (R s o)™, (E7E B pRA
ZP AT REHERR . IREISES, ENTE RIS 2 T %5 5 MSEhRgmint, (F5Fg) #&if T L% R
LUNNFSE

(—) ZEEIEMRTT T FH R T 426 )

(=) BEEF LR KA BRERIEAR;

(=) 275 PR B B A Bt AV mT 6 R it R R

(MUY ZEE R TR M. P25 EE

() &EE R MBS AT XV a] o M Ve el 32 B HEf I (B9 . 1T 32 AN B 2 3k 2 5K

Jih At R 1) 45 5

() BEHRTFREEE UAANFRN T LR B85 IS EA 5 &5 24T 2 51
FridsE,

4.4 /NG

gi bRk, 5 EEIE I LR T i I AR R S SR E A, o S E )
T AR B 192 J5 U 7 B A 5K ) B ZB Wk i AL, R R (M it 1 HLmT BRI A3 3, T 24
WALAHIFAE S 2B Wik . itk — D et LM A 3 R e, IO 5 5 I8 24 1) 5 40 B0 R
VB AE R, 75 B A9 AR AN BRI AR R A S8 P GBS T Rt (R B o 155 55 T S SR p EAR (KA
RBUR DL
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F_F HRAEMARE T H

AR5 Ao PR ARHEAC LY (LU TIAR SSO D 58RIt IRRERIBE ) Z A1
FHOGIA R 25 1 3504 BRSSO MERM 2 [MIMIOCR: 25 2 3/ H I SSO MIATRF=R (&
D BUOR R 58 3 W o drds e L Z LR (LU FFR SEP) - Frfi A “AF, &8
LR (BUR 8K FRANDD ™ 75 B A0 & R V7 o] 28K 90 & (B A AE HLE s 56 4 30K i 18 SEP #i/F
AN AR & Rt PR 1) 2 R L (M SE R VR RIS 35 5 404 [l B2 4 Rost 1 WA HmT 474

1. FENRBALRSEFBRNXR

ZAEAABRAE = T R DR R R AN 1 T 805 & RIVF AT A ORI A8 5 BOAS I T 1S 0« 7EIX PRI L T
HIE T — RHINBEARAS D BT 5 A S » SSO 4% 35K SEP Firg AZ51T FRAND i, DAk
B0 SEP [y EREXME . JRAE FRAND Bhltitiin 1 FLe vy 2Kk (BN ARUT #R A 2 A &
BANAREA 7 AT, AFZ P “HR” e T HE . ERLEN T, TR
MRAEFRE GG, B 7R N OHT 2 AR Vr of ARV nT BT & fE 2 AL R A NS ARAT T K B
DA B G VF T R R e, SR [ R 2 7 1 03 22 1) 43 C 2 R0V ] 98 9T ) e VP T SR A AR AR R
MRV 262K, 48R, LRNBIFA R LT SEP. R 405 Bl 28 XG4 v] (R a] AT B A8 5 &

ARAH E IR SSO (152 S R SRR R ORI X A . AR S, 7 R0+,
SSO 5 & FlHh A i KA BB X R At A 4. (A ER 2, £E Contreras #H%7 Bt
T —FhEESERNBA SSO A “MhEFIMH (pseudo—pool)” HERY, Ay “LhyFih” FEAIAT L
IR FRAND 7R AH G IO E M. SR, IRAMRAT S, 184 N ibax PR o i R i G 78 sk
HEL, MOREER.

1.1 AR A

111 EXREEERG

SSO JE A E RN 1 R R PR A B R A4, At A T s P — B e SR e SR 4R 4
ARFpiE. SSO &% KA A FRAND A BRI BURN,  LAE 2 5 FRiE] g M R AR dE St . SSO
Fe— NRIBATA AL, AR 52 B0 B AR BRI AE AR HE R € 2, 16 B4R AR R R bR
WAL, Bl G he . 17 FBEBUR bR NS . "TERE, HaTMBAR R T L
NARR HIEZ S o e — Lo [H KB IX, E 50 AR AL G35 8 2 RN G F AR 14 S it 1)
BURFSEMAR . 88, AEUAR TEEEE FED. EFRE R 5 143k 5 E BRbr ey LA i
RIETTH H YIS, IONE S AR B AR R R R 88 1 LA

— M F 5 SSO I i) 78 AR bR AEAE F A i AL — B A B R AR, WSSO il 2 1Y)
FAARHE A BRI TR HAR GBS T35 58 BRI 4 Gi8rE £
Rz o X SEP SAREERF A& BRI LR, LRI mT DO 7 o 22 Ak 45 B 75 4 AR 1 4 BUR A
BESE A G . PRI, SSO EAEHE KM AES RATRIE, XHBRE] 7 AA1H & iE B
P Hob, PUEEE RE S5 SSO MR EA LI, LA SSO YRS ¥ 3% G P AT
LA 0T SSO VR BRI B, I ANES EFRS G ik, se g/ IRZEWNE . FRFERGE R A 3
SR e n (v A R A

86 See Jorge L.Contreras, Fixing FRAND: A Pseudo-Pool Approach To Standards-Based Patent Licensing. Antitrust LJ 79 (2013), p. 47.

87 See Resources: Standards Developing Organizations (SDOs), AM. NAT’L STAND- ARDS INST.,
https://www.standardsportal.org/usa_en/resources/sdo.aspx .

88 See Josh Lerner and Jean Tirole, Efficient Patent Pools, 94 Am. Econ. Rev. 691 (2004).
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—J7T, SSO ZPRTHHAh SSO ML ., Hih— B g E K. TR AFMES R SSO H &
KA BT R R AR (B NABR X E 50 b —#65r . Ah, SSO 2 [a] (it 3GPP™)
PASe SSO SRt IR A I AL 23 A AEAH 2 R IR I SRR R o 53— 71T, SSO 2[R 23 A H.5%
Fro AUEAERW], —58 SSO H AN R R 2 AH R 2B B HAth SSO, R PR AL HR ma 52 SSO F) %R
PERUBUCR AR S . BORTEAR AL LI By, “ RIS AP Je — AN NI #%, (H B I [a]
FIHERS , 843 SSO YRR 72 TR A S R AHBAROBRAT IR 51 J) o Ty, BRifErb 2 & B4 piAs . BR AR LI
FVEIVR = BUAT B 2 (530 2 AN B ) S AH DG N 573 — A SSO A8 75 5 fip PR #E

1.1.2. pRAEALAH R T

SSO TERLAT % H VA BRI AN R 7 A7 7E B3 2 5. Rk, SSO KBUAI LAy A =Fh AL ™

® F—JHEER (1 ISO. IEC A1 ITUD. X3 (AIBRINFRHELLLL CEN. CENELEC F1 ETSI™)
MIEZC (4n AFNOR. ANSI. DIN Rl SAC) =FhZnldipk, BHE EEMENERRMAR, A K
SEGHE B

® T SfFE IEEE. IETF M W3C S8R, 55—, BATAMAT BIASZE Z M5k
73, T HAZIE P2 FI IR E LS5 LR D thah, 55 Z357E B SR AE /177 7] 78 52 2 B/ I R
filo ETST A TSDST“AEEHIINIX —FAL, UNBAIE S T 58— M58 2R AR

o EREFEIEIERM SSO CEEFCONELM, E “consortia” ), EATEHAh SSO AHH 74
DA 35 B 01 HOR TTBRE R SLHtE, T2 3R b of IE 2U2H 200 AV A T it o X
PIE B AE DL T ABAT TR R, (40 DVB. ECMA. JEDEC A1 VITA), BRI ARHbATT SR it 55 4 ik ) 41 358
PRI A& o, H RS2 5a9 E hd =Kok .

SSO A HR AR 1) S5 PR AE B[R] A, CASEIE N SSO FA45 S FH B3 58 Jon 28 400 P 50 it 573 B ) 24 A 2
FHIGRMIER. B, B SSO #E AT LAZr A4 T Ik E) MY (40 AFNOR. ANST. DIN. IEEE-SA93.
VITA 1 W3C %) B AIkzhAY (4 DVB. ECMA. ETSI. IETF. JEDEC F1 TSDSI %), PAMATF Lk
Wi 2 [8] (41 CEN —CENELEC, ISO. IEC fll ITU-T &), ™

1. 2 PR 5 R RbZ 8 B X 7

A NIRRT R, DAL R AT SSO 2 18] (0 5 PBR S & i . B T& Al SSO 2 [
FRRTRIN B 22 G TRV, WRORLKE P 2 Ok RN SN 2 A R IS 58 b 25204

—RORUE, SSO AL R A i TR HAHCH:, BN SSO @ 5 LRV Jok. SSO 1)EH
HORBEEH T, BHERET LR, —5 SSO &2t LRI i s G g, (HaxFh
ZHREEEAMR. BT HFEMEAER, SSO —RASS 5l . SSO L LR AbriE
FERFNH AT L 5K, A B RIVE AT 7 TH L 5K o LR AT DAy ik 43 58 AR v B4 VF T A
FRAEEACH S IIVF AT R TT R (I, RXIFAN IR SSO ML Rt 2 (M AFE S, T2 & Ak AT LA

89 (HAHERIIZ, 1E3GPP FFRIHEAMIEH MR (B SSO) 1EMbrukkfi. MER LA, X5 SSO MR T L% A filE H 2
HIFIR PR . 4R, (3GPP LYEFEF (working procedures)) FIZH 55 2 T IX LRI RUBUR ) — M ER . R, 1%
TAEREF R "SR RIS & B DLA T & B 26 3RR S AR DA K AR B R O S TV rl e Fisii b, 76 3GPP Y
HREK % SSO Jilt 5 ) s A3 FH AL IR AR BB

90 See Justus Baron, Contreras J., Husovec M. and Larouche P.et al., Making the Rules: The Governance of Standard Development
Organizations and their Policies on Intellectual Property Rights, JRC Science for Policy Report, EUR 29655 (2019), p. 10.

91 ETSI #8112 “European Telecommunications Standards Institute”, BEJRKIHHEARMEMLTIE. N TIFA 3G FiAR, ETSI T 1998 4F
12 A5RAERSHE M SSO LLEAT &AM AME AR GF, M T H =REEKFE (EFR 3GPP), HHafE ARIB

(HAD. CCSA (FFED. ETSI (BR#ID. ATIS (EED. TTA GEED M TTC (HA) %,

92 sz l, ENEER) TSDSI AL 2 7 25 3GPP.

93 IEEE-SA 51X “Institute of Electrical and Electronics Engineers Standards Association”, B[ F-FFl1H S TREIMth 2 ArvEL L4,

94 See Justus Baron, Contreras J., Husovec M. and Larouche P.et al., Making the Rules: The Governance of Standard Development
Organizations and their Policies on Intellectual Property Rights, JRC Science for Policy Report, EUR 29655 (2019), p. 13.
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YEJ9 SSO SEIL A ARTRAE ) VFA] iR T7 5

—7J51H, SSO W LATEEZK . 5 EAI E br)2 1 1 AUk, e T 5 EmA 2 T
FUEge, BRI E & B S AU RN SRR, SCEE 5L U 36 iod 6 b 3 Bl T DA 93 J2 7 B A
F—JiH, TRARAANTE ESC R — M, RSB, EEEWRAEN S BT E,
NI SR8 AR R B . 5 2, ARFERI &L R R 2 B R iE. S5k
R ) @ AL SSO ANIE], RS R Dy 1 ik A A R b ) R, A8 ek AR 0SB ) R
BURHRME, AR HAR B i AR — il IR 2555

LR — Rz e, fE A L ERRE I R LR BT AL RV ER, KR
BB =77 P ERM BB BRI, A K 2 5O 7= WA AR 2 ST 4 R4
B . AN R R BT AR BOAS [R5 FE P 16 22 006 R o] B8-S 35076 AT T 45 5 TR 77 il R 45 3K
PFAH E ORI LRI . BRI IAEAE RN T A IR B A 22 F A4 (8] 5 A4 A PRI PR o X Fh 2 N4
L FIBOR B (1) I AL AR AE I A D W, o 3 2 BRUORAT AR s i BTk F2 R 119 SSO A i #5m] R4
A —TE 2 IR a5 br e & 7 T R R BRI, 7T N A SEP (142 SS0 2538 F 1 3145
VPR, A AT Re A B RURALTTAT .

SR SSO AL & HAAE H BRI, (BB e — e R 8 EAAE AR BRI S,
£55 SEP (LRI AR 1 T A2 BB 4 10 SEP FICA VERT, X S8L R 35 T SSO B2 (3 R brif o
T PR AL B TR R AR BRI, LRI T TN S G P S AR v R A RO T R R T
. "I SEP BIE R —RATEARHEE T RITE ARG MR, ENSTER TR G .

K2, SSO AL R RS2 TR R R R, P& A AR RS ESR, 7RG AR
LRMA G W E T AL & TR BRI SRRV AT SRS I 5EE, N AZ A AL B R 1A
TR BT 73l R T 5% o

1. 3 B3R b5 B H R (R

LR gV 2 EEARAER) SEP $RMEVFRT, RRRIRIEW R, RETRMMEAEAAZM
s A R DB R S B BRI RAR A ST . bean, XF T IEEE /) 802. 11 4%
#E, #tH Via Licensing” F1 Sisvel ™&%Fjth; WXt T ITU [ H. 264 kxdk, i MPEG-LA %%
LR . LA AT P A Rt A G AR R T R B 2 N R R R .

1.3.1 PA Avanci A%

95 See Erik Hovenkamp and Herbert Hovenkamp, Patent Pools and Related Technology Sharing, in The Cambridge Handbook of
Antitrust, Intellectual Property, And High Tech § 18 (Roger Blair & D. Daniel Sokol eds., 2017), https://ssrn.com/abstract-2645905 .

96 See Robert P. Merges and Michael Mattioli, Measuring the Costs and Benefits of Patent Pools, 78 OHIO ST. L.J. 281, 284 (2017).

97 See Erik Hovenkamp and Herbert Hovenkamp, Patent Pools and Related Technology Sharing, in The Cambridge Handbook of
Antitrust, Intellectual Property, And High Tech § 18 (Roger Blair & D. Daniel Sokol eds., 2017), https://ssrn.com/abstract-2645905 ..

98 See Shapiro, C. and Varian, H. Information Rules: A Strategic Guide to the Network Economy. Boston: Harvard Business School Press.
Shapiro, C. 2001. “Navigating the Patent Thicket: Cross Licenses, Patent Pools, and Standard Setting,” in Innovation Policy and the
Economy: Vol. 1 at 119 (Adam Jaffe, Josh Lerner, and Scott Stern, eds) Cambridge, MA: MIT Press; see also Jorge Contreras, Fixing
FRAND: A Pseudo-Pool Approach to Standards-Based Patent Licensing, 79 Antitrust L.J (2013). 47-97; Lundqvist, B.. Standardization
Under EU Competition Rules and US Antitrust Laws. Cheltenham, UK: Edward Elgar (2014).

99 Via Licensing Corporation (LA FE#k“Via”) LT 2002 4F, Ak AR WM EBF AR, LAREX VA sr 8 # AR F K.
BBE, Via FIABMEM LN AR R E RS, AMUAELFINIE ST, 1T EAR SRR O T . Via RRKHIEF
Wz —, BRHEARAL, FEEM. JOEAH AR SRR AN E B LAV AT RI). 2021 4F 6 3 30 H, Via #fEH T B 2 AAELYFAT
il MG), 4% WCDMA (3G)FH LTE (4G) Ariflib BER 1 — L8 VFr] 75 LA LB AR EFIFA N, HHIHEESE:
https://www.via-corp.com/news/.

100 Sisvel AR KA R HIE P A A B SCAE BRI A — R L FE B A, DMEEITA L Fl. HAl, Sisvel H{E2
ANVERITE RIS PR A BE 5. SR, Sisvel FFANGE —MIBEFRE, AR BRI HEAEAEE (2000-2008 4F)
FEE (20002013 4F) SEP Wis ¥R LI PAE JFIHLFIBN (Sisvel WNHERA T LRIHE). #FR, Sisvel B HbrIEZ
LR EA RBUA ], DLEEAEX LA &) SOt R

101 See Contreras, J., Fixing FRAND: A Pseudo-Pool Approach to Standards-Based Patent Licensing, 79 Antitrust L.J. (2013), pp. 47-97.
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2019 4, Avanci ¥FR/R, B¥ RVFA R E CEAMIETE S 1 SEP, X EWRA L SEP
R 5 A AT AP R TAER R (EPEANEARD, TiA R BEREBAREAR (RIZEFHEARD . SEEAER
fE 2020 4F Avanci RNV B K EE 88 SIHVEEIE T “H AN (complementary)” HHIFN “EAR
(substitute)” LF|Z AKX A

Avanci fENT R, 32 B2 0 bR 48 ¢ =1 B L R BUR R AN & AN B RR VEr] B4
FH T B R AE B T L AR SR IRl e i), DI AL “SEP” RAEHEHI N4 S
R, ZBMAT “HERIRAELEEF] (declared SEPs)” —FEAKEHG . WH MM, 0ERZ
LR AR AE L E B RE, TR N RSV LR £ H S SEP IIGHL T, HAL R ml 6

IR 5 A AT S AR A R DTV T SOBUR) SR (R SRR SR ) AN IR 76 St dR v (1) 2 Mo ik 2

— FB SOBCR R CRIAG BRASUR SR Bl EEROR) 223K ) . 38 Avanci #R, P& A LUA— T4
(1) T A 0 L AR B SRR VE mT . HAZe B R 40 & /0 AT — T B RCRI 2R CERFR @A 2D .

EAREREMRE, Avanci V&R WA — I8 0 “ AL ) L2 EH] (Evaluated Essential
Patents)” ML FIFTE NAFEIRTG SEP FIVFRT, "IX e o oy (1) & ) & S48 2 AR 1 1T A
RLER LR XTI TAR 8 T B3 A, (Rl % TS PR PRI, JEAEITA ALY SEP #4147
WENEVEAL, {H Avanci & HAMRBEL R FTA NKIH SEP 1 “TRAG L ER]” $RAHEAT VFAS
s .

2. FRENEREFIBERAEERMER

M T2 5R TSSO bt f HORZH SSO R 72 B A AN A 9 i1, DKL SSO A &miR ™AL (3=
BRI B ) € 10 5 A WSS 8 O R A B [ KRR AU L SSO Hh B AR 22
ATEI, FEHJER KRB CAIATEERLEA 7). 8E, SSO 55X AR, B EANTR
DUBRE PR B3R 5 R FH 25 06 3 L5 )8 ) SRR IEE AR AR OR o — N DI SSO 4 Z0AE [ B J RN A1 1
WA HAF P4, RIS FEWILEZ RS . X H oK 8 T 3 2 A b
I AR T AR, A IR SP i & RIBOR W] BEFE SSO 2 8] S H N3 B Al . ik ah, BURF
e LA AT g 58 OCYE: SEP SUUER IR S A &, 1T AN (3] Mt A5 LG AN Bt 22 8] P BEAFLE L A — B ATk
5% () NAEZS SFrENTES)Z AT & SSO A KBUR, ARG FUIE .

2.1 ENARERBEE R

T, SSO L MU (1) 3 1 A2 A o | R 45 2 o SSO B AR =AU 2% 18 1 & B AN G (1)
TR NAGANE R, RIa 2, XL TANEETE & — A T LA BR300 Ay
B . SSO FEARFRAERIRFIATE S SSO L R BUR I d M (A7 AE 235 28 o IXES RIS EROR
PRERRE ST S HEAT o b, LR VF AT P R T SSO i€ B AR P2 BN, IX A4S 1 FRAND 7K

RIS ER = HAFE R, SSO SREL 7 — 2 91 BSR4t Tt R A bR 22 ()9 bR HEAL B AR 1 L 0] ) R
KRR ZE 512NN, SSO BMBRA A HAR: (DR REARBENE . BT Z MBI A28 1 W]

102 See Baker McKenzie, Re: Letter of Request for Business Review of Avanci’s Proposed 5G Patent Platform for Connected
Transportation Vehicles, 2019, p.8, https://www.justice.gov/atr/page/file/129863 1/download .

103 See the DOJ Avanci BRL, 2020, p. 13, https://www.justice.gov/atr/page/file/1298626/download .

104 Ibid, p.4.

105 Z VA IR0 BEL I AR SL BRIV 3 (RILRIL 500 AR 7 AR 25 WL v Ak L 0 A o (R S 25 5 1)

106 fif 2275 IR K21 Geradin AR R« BRE FIHE B A B IR LR LR K D20, (HA R0 E TARRA
LA A 7 R 5E i, R AT RE L & 3B EELF”, See Geradin, Damien, The European Commission’s Expert Group
Report on SEP Licensing and Valuation: What Did We Achieve? What Did We Miss? (February 11, 2021), p.11. Available at SSRN:
https://ssrn.com/abstract=3783710 or http://dx.doi.org/10.2139/ssrn.3783710 .

107 See Tsai, Joanna. Standard Development Organizations, Intellectual Property, and Standardization: Fundamentals and Recent
Proposals. Intellectual Property, and Standardization: Fundamentals and Recent Proposals (November 11, 2020). The Global Antitrust
Institute Report on the Digital Economy 23 (2020), p. 817.
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B ) B bs L LRIV AT ) B IEERIER: (4) B &R “HR (ambush)”
ANEPE; (5) B b B RARVFR] 3% (RIMERD; (6) Bl IEARHEREVF AT N2 18] BB (7) B DR e 22
LRIE RS "R, (RSB RA A SSO B U B L RIBCE W B ARSI E 1.

WHTiE, EABFRAAETENES RGP R TR, AR 2 R TS R e T %
XL RIBORER T REFPMEIT IR A, I %248 (safe harbor) FRN. £ 224 HsRHIH, BU
HRHE TIEE AT GG TSSO I ER I L AMBCR I — AR, Blanse s/ REWNE. &
SERMIMIGE 555 o TR LS E QLR RNE “ LK (Baseline Policy)”, HAGANAT
EVEEE R . BRI AT AIVE AT EERIE AR “ILLBOR” o LR MR A e . HirE
SSO B MBURAR Tt “IELECR”, WAHMELZHAE.

SSO B St Y B R BRI , B T e A BEAR A . 2019 SRR B3 AR i E 1
=R IR LA (1) B BB, B a0k A FRAND 7K U AV AT fR) e L 2K s
) AR T2, SSO R AEAE R P i B Rz (RIZRIEESE;  (3) A 4R
AR T AR, {H SSO fe ARG R T it B R e (BRI IESE, Hl i i a5 =5 52
f FRAND ZRVEAIVF AT o 08 LR ORI 3 516 B AL HEAT LU, FRATIR T BRI, Bk 9K
ZNTUI) SSO — Bt il Hh AR Vi PRI FF (RS, TR A SR BN A (1) SSO — i > i A AR U PEE % (IR 3D

2.2 BFBURKIFHE

HAT, SSOMLAMBERCRE 27T, AT RS AR SSO & MEUSK iR W B 4
BT . BRI BCGRIE S 215 UL T RASCrF: BRSO — s 43 SSO (1 — e MR S
(PR RUOWRIRR T . B EFMEE), BRSSO HIRL A MMM S . X e SR s N Ta Bl T (1
BRIBORR 87y, BUEVEAMAAEGR . bR TS IBORSCIESL, #87) SSO 32 KA 5 H L A
AR KM R R B R .

XF T ) E B BRSSO, IXEBORMA T EAEZRRAR, URHAREEH. il 2HES
AT —BOE, ERBERERE TR (1) &2 SEP SiFk (RN (2) & B SEP F il ikl
s (3) %P SEP V¥ AT AGHEIN Gl # 25T FRAND 7K i) LU HEEH R TT
o LRIPE: VL SSO TR PERIEIEN SEP. X LLHEUR N A A AN2H T SSO FT R 1L F

NIFHURI I A2 A2AE (B Ta) L R0AR . PRARAERE . S EVEA 2 SCRA LRSS ) . AHETEXS SSO

2 TE) 0 PAY T LA R o ) 0 A A6 0 TR 7 AU e R 7 T ) 22 AT T SRR T o 13RS PR

WU EE SR LR FTAT N 1A SSO 49 ik SEREHASRAE FT 0 75 (1L Al . BARIX LR AW ZOR B A Py

A NIRGE FRAND 265035 T VPRI, AEAR D BOR BRI AT NS i 5 e AT SO i ven] 3%, A

DNV T 3 A 0 EL A 200 75 30 AR T L RS BN/ B ML R . A, R IR S R AN LA

FBE G A SR L R A N S aT NEAT ROL WA, AR W 32 R 26k IR e, 2RI 5 A

108 See European Commission — Directorate-General for Enterprise and Industry. (EC). 2014. Patents and Standards: A Modern
Framework for IPR-Based Standardization. European Commission Joint Research Centre (JRC). 2016. JRC Science for Policy Report:
Patent Assertion Entities in Europe.

109 See Bekkers, Rudi and Andrew Updegrove. A Study of IPR Policies and Practices of a Representative Group of Standard Setting
Organizations Worldwide, Presented at National Academies of Science Symposium on Management of IP in Standards-Setting Processes,
Session 4 (2012), available at http://sites.nationalacademies.org/xpedio/groups/pgasite/documents/webpage/pga 072197.pdf .

110 See Justus Baron, Contreras J., Husovec M. and Larouche P.et al., Making the Rules: The Governance of Standard Development
Organizations and their Policies on Intellectual Property Rights, JRC Science for Policy Report, EUR 29655 (2019), p. 15.

111 Ibid, p. 15.

112 Ibid, p. 131.

113 See Bekkers, Rudi and Updegrove, Andrew, A Study of IPR Policies and Practices of a Representative Group of Standard Setting
Organizations Worldwide, Presented at National Academies of Science Symposium on Management of IP in Standards-Setting Processes,
Session 4 (2012), available at http://sites.nationalacademies.org/xpedio/groups/pgasite/documents/webpage/pga 072197.pdf . .
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HEER. ERZHUTIA, X2 LRV R AN WA . 1R/ SSO KHUFH ik %
UK, IXARTTRER S TR IR ZEW S R L R A SO, XA R SSO #2527 &
FVF AT R A R I AL SE
o LRIFib: 4uT, BOREZ M SSO RN HBOR TN TR —IIEK, Rk CE VAT &
W SEP 253 B fRiX Le 7K T 0 SEP (1 J5 2: iy AR RA L0 ). 2015 41 IEEE B
TN IE 2 RN E V] 2 — o MR 2 B0 AR i ) R ) 27 3 48 sk g B T B R
SN, DABE{R SEP ik )5 Vil A AW ME. #eg 2, LRITa ARG FRAND 453077
Al SEP 423X 28 SEP 15 2k Fr s Nl <5 AH [F] ) FRAND 7K i o
® LRV A[: SSO y SEP il T #Ffih o HARUHE M VE Al EUR . SR BEEU SR RIAN[R] SSO 17 5o 24
i, K% SSO BURERARYE FRAND JE ST SEP JEATF AT, MO 5 o i SEP T AUCEL
FRAND V1 1] 2% 1] SSO BUHAH LA IR 4 3k, (HH A — 2% SSO FE R FHpk 51 DL & B I)  VF 7T 9
AV LR [, & (ED X FRAND JEBHESE M S A . W — 07T, AR
DL FRAND B & RIPERR, 3% FRAND A&VE A [RIIE L), T R S5 [ (1 kB 45 3 Ff
X—3r¥; 85 —J7 M, &S5RIk, MEELREIE 4487 FRAND & RV, 5 &% E SEP
Bevr ] N sadrikbint. 119
Br T LIREFIPEEE . FALRYE AT Z Ak, SSO FRIEUR 5L A oAl LA A Rt 51k T 2R A
BUOR MR, HAParmBRueiumori= (FR ADR) . ™
2. 3 FRAND £ 3K IiER 4R
iR, SSO 7R ] DA A — NP & o i BE s 50— A2 26 1 BUR S & 2 TS SSO IS 5 %,
TRl 2 s o 1) 78 o) Y 2 B 2 4k o PRI, FRAND RN REANEAT i 7, BRI o . Bhp Fd e
7, $RAL T IEARINAESL . 88, AN A ]2 4 X T BB FRAND 7R 1R 28000 R I SR AH
KIS . RS K FRAND A1 SEP (B A 1558 1, SEP A VF il NAT 6 B B — FhbLR], LLSR
HIHAT SEP FrA AARHE FRAND 2% 5K VI i] b8 4 R (1) 55 o LA A& 55T FRAND J5 Iy A 4 Joit F) A [ 00
MR
231 BEFZHEAFB
NH R FRAND & R —Fh 77002, K LR A 5 SSO I ise SCHEE = 2w & F. R+
L3 R 1) S5 5 5 [ 85 SEP T A7 AR SSO 22 [8] ) FRAND AR N 58 = J7 % 28 & [l .

Microsoft v.

114 See Jorge L. Contreras, IEEE Amends its Patent (FRAND) Policy, Patently-O, 2015/02/09,
https://patentlyo.com/patent/2015/02/amends-patent-policy.html .

115 Jbib, VFrBCHOE T BiE FRAND S5%B. A R, S, . SEMERNELL. VFTREs. Hir
PN H O ERESR (D BLUEE R NSO T AR T VT i ae

116 See Baron, Justus and Daniel F. Spulber. The Searle Center Database of Technology Standards and Standard Setting Organizations
(working paper); Pohlmann, Tim and Knut Blind. 2016. Landscaping Study on Standard-Essential Patents (SEPs), Report Commissioned
by European Commission DG GROW Unit F.5 (2015), available at
http://ec.europa.eu/growth/tools-databases/newsroom/cf/itemdetail.cfm?item id=8981 .

117 FR#E— 500, ERATER 2.3,

118 See, e.g., Microsoft Corp. v. Motorola Inc., 696 F.3d 872 (2012); High Court of Justice, Unwired Planet v. Huawei, [2017] EWHC 711
(Pat.), at §§ 140 et seq.
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2020). TILEC Discussion Paper No. DP2020-040, pp. 6-7. Available at SSRN: https://ssrn.com/abstract=3547891 .

120 See Contreras J L. Technical standards, standards-setting organizations, and intellectual property: a survey of the literature. Research
Handbook on the Economics of Intellectual Property Law, 2019. p. 38.

121 See Lee, Jyh-An. Implementing the FRAND standard in China. Vand. J. Ent. & Tech. L. 19 (2016): 37, p. 51; see also Jay P. Kesan
and Carol M. Hayes, FRAND s Forever: Standards, Patent Transfers, and Licensing Commitments, 89 IND. L.J. 231, 237-38 (2014).

122 See Cui Guobin, Standard-Essential Patents and Injunctive Relief, in PATENT LAW IN GREATER CHINA 340 (Stefan Luginbuehl
& Pater Ganea eds., 2014), p. 349.

123 Z WXL CRFREBLE LR AP BIDEAL AT AR AE D, B CRs™al) 2019 4£58 11139, 55 9 T,
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Motorola %&™'f, 3 LB N E MG BEFE 2 4t TEEE AT ETST (1] $AT ) FRAND A&7 (1 55 = 75 %
ai o DR, B AR R % 133 [ FRAND i $ 2 vrint . “7EBE, 1ABE CL4&Hie SEP fTfy
\H] FRAND 7K ¥ A% T oAt SSO B GURUR],  FRAND 7K i A AN J2 %of 55 = 05 $2 th 0 B 43854 . 0 [ 7K
ZTEENRIEER, AL B, 48 EERR A R R AR E A R TR
KEgmi . AR, BRINVEBELE AL SEP L2y i, IR I% 51 Rt & (R B VS FIAH 5252 43k . A
AATTSREL 1 A FRAND 75 B} {8 £ 3805 51 FRAND FR ) 45 (VEAZE S 2.3.3 75) 4R,

B2, PP B SR 1AL S A AR & B FUE AR B TC T RRAE 24 % BN AR
AT 8 =5 (BRI T A I, Al SUR G FE R 28 = (O, (R A L Ak F) i 408 A 3K A fof
RS LRI AT L) SHEE S H . WA S5 M, SR s TR o] s
LU AME, SEBR Rt R SR T . IXFERAE I BRBR IV, SEP A A A Hi 1) FRAND 7K i 18
PR SSO IS =2 i &l T HRIBN . brrEdl ENU R o] N2 A E A RS R, 3@
HHE=T7Z M N AR, AR R RS R FEARAE L EE RO, Ik B E HLAe 1 B
fry,

2.3.2 B REBERITANR

“HO RFVEEAT N BAGIAA, SEP BT A K FRAND 75 BA & T 05 RFVEHAT . X — W
SIS TE EAMER G, E7ERRE AL A 2] TR G AR B B L T SR I R R
Je G — A RNy “FRAND YRR 7 B R B RIBONA (R, R ETT RFVERAT . %Kik
ARFH O T YA, BIUIE T35 2 FRAND V7 A 7 B R AEVE X7 CIE R T LRIVl & 1F 7

AT DL, ARG A AR LENS FRAND 75 B A 5 75 AT 9 I [E) B, R B — s YA R T 75 B A &,
HEAWE SEP FrA N5 5 92l N R A A 4y it LR IRE R 54T « AR OGN (BFER TR
A4 DR AnART i 58 VF 1T 2D FEAESE TZ 50 vE AT J9 ¥ FRAND 75 BR80T, 1 A2 4 T 0005 #E B IS
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BT < 4 00 B IR B B S S AT () 2 AE . 24285 8 X 5 R A P ok e R S 2% A T R R — T R ik A
W RIA AT, " gisE b, FRAND 75 BASRT BALF 2 — R 7 AT, (H T S50 E
TCVEAHEWT Y SEP BT A LS SRR AR V0 . Rk, 3 et — g, ™

WA, BT A E G FEAR GRS ) B RIANG, AR, Gl S A R U AT AR R iR A

124 Microsoft v. Microsoft, 864 F. Supp. 2d at 1033.

125 Ibid.

126 See Thomas F. Cotter, Comparative Law and Economics of Standard-Essential Patents and FRAND Royalties, 22 TEX. INTELL.
PROP. L.J. 311,318 (2014).

127 ZUWHPE (EFEREY (1999) 55 64 6MIEE 65 2% I (Rikd) (2021 48) 45 522 %%, #&E: (ARED) (1999 &) B (R
VR (2021 ) BUR, FRFEBEIE. See also Lee, Jyh-An, Implementing the FRAND standard in China. Vand. J. Ent. & Tech. L. 19
(2016): 37,p. 56. FHS WiHtiE: (AFENES®R), Jbat: BEHRAL, 2018 FHVUM, 397 11 B2 VS WA XS -

(bRt ZEF] FRAND 7K & [FIVRE B —— L (RIEID) SRR 495 4. 3 522 @A), # (ERIIR) 2021
LM, B 15 . SO PRI EERER R, 8 522 46 2 P HAE MR S R AW RBUS, B = AR R4 5
rze WXAAER, &HRIENEE 522 5658 2 SRR TR bRl o0 225 ) St & 1) R 2

128 Z WAL CIRPREDLEE LRI A PG BB VFAT ITEMARAE D, B CRI™al) 2019 458 113, 28 9-10 7L

129 See Reto Hilty and Peter Slowinski, Standardessentielle Patente — Perspektiven aufserhalb des Kartellrechts, GRUR Int. 2015, 788.

130 Z WVFIBEE, dERtHERBOERE: CGRINREREE S R br e 2L R [ AT 7T), 2 ChE SRR 2017 4258 3 1, 3
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T . 2014 R R AIEBERZINE, BN TDC 73K FRAND 2% 26 (A AR I A2 o [ VR AN &
[ T 28 SRR S A5 ).

2.3.3 BELBEU

HEEAMPEME, WHNEREE T ¥ FRAND JFIANEZ, " Huawei v. ZTE &™), BX
S O R E B v 06 BE R R 5 OB MTIA IR IR . ARG, F[E k58 R 22 SRVE R A bn v 0 B2 ) 24 23 (1)
HH G v R AZ RN VE B e, 8 hont ) IR 7K VA 4558 =05 0 3RS 455 & FRAND 2% (17 vl B ml Re Ve
GRS F, SRR AR v e], R B R DA R e (BREZIZAT 2200 (BLR
PR TFEU) 36 102 %6 QAT SCICHAD 14T 8. H2&, fELLRESLH, SEP Firf A RIZE 4Rt il
KAV TFEU 28 102 5% — R IF NTESRURA BT O &, —REFIR NHIR RN ERZT R
4 FRAND M-Vl &R, SUERH T BRI T L), =R F AR B 2L, 14k 848
VR AR . TEARZ A, 50K FRAND 75 By —Fuk s, HIEARGE—DUE . BUmRZ 1)
&, VEBEMSEGHEI A, A SEP BT ARIVE Rl AR AT i e T BRI . DOXASE
BB, LR RlEE T FRAND 75 BF (R P 0T e @, 43 U2 31 1 FRAND 2 RUJT7 B 2438 5 (1) —
FRRH L5, AR ULHE € & B INERITE . EARZHARG, WMERAE— RIbRE 05 B L F A 4
R T XAk,

2.3.4 FREH/EEE R F/BRR AT B

B, “FERUEIE” BEBIACA FRAND 75 B B SEP AURI AR H T i3 254 Repr BRI S o] #aY
A . "EIIRTE SSO ARAE ST R R B TIR K. T2, MEBCRMERE, 7805
BT e 2 SRR BEARME L E LR NBH SSO, M AR ERE . TEEE 75 2015 SRR K4 F
BUR AN T FERGE A, 28518 T 585 SOt XKk 2 % SS0 FESR i) FRAND A& i, FFAUR B H 2
— MG B, (RS B AT SR, BN EE T 7L A B X A X A E
B 2% 271 6 T4 T AR N BE 2 ROBF I E
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135 See Lee, Jyh-An, Implementing the FRAND standard in China. Vand. J. Ent. & Tech. L. 19 (2016): 37, p. 56.

136 (2013) BEIER=45305 5.

137 98T, fEhEWMA D EEF R, FRAND /KR 1E FRAND 41 FRIBIELA#E. 0K R: (R LELF FRAND
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U FA v LA 1 A Aok Ui B A TR R B R . AR, TE SRR B L RIA I A Ly, AR Bk
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SAFHEARZ A E ).
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PERAR . A, LRI A] 2 AR T 5 HHHE IR SRR R S A 1 T 1, 53 8 28 ORI 2% AR A G AT A B
K2, JBHE LG RGN 7. Bk, ARMEEE RIS, e sl Nide e &
Ko BUAL, TRFSRERFN S A (1) R P ARG A ] e e MR I I R 99 380 )V W 2R s R v o L — 16
ST R ML, AR AT DL RTE VT BN SEP B H B0 il R, {E R AR A 1912 8 s 1 vl
PSS 1K BV AT AT R 42 1 55 XA R A X — i b e

SEEH, BB ARAHICH SEP V5] 52 FRAND A2 M . Avanci ¥ #Ror, HMATH 46 F &€
Y& T FRAND J2 00, HL&54 7 VR nl 5 ARk Vi ol J7 1 W, I B Avanci 750K 5 56 & i th % FH FRAND
JEI ., 7E FRAND JEINTS 5t R, %A —F0 5 R 7 0ok 00 2 S BRI A 2% . SEP IR AL 20
5E Avanci V-6 /2 7 H H 5 ¥ FRAND 55 o A SR AEAE 43 B, B VP rl NPT LLid s & [FFE P (contract
proceedings) RHATAE. MO, WRFAFIEFEAFFE (LR Z SMNOEERN R TV,
U AR SEAA 5 V7T 5 A2 75 e IR S AN N FRAND AR W T AR FE B4 o 36T Avanci fR R AN EAL (1 0
M, Avanci W7 A AT RerE T ERA KEBZNBARFKN SEP H @AV X2 EF A AL
R FRAND (77 XV ] H: SEP BB 771

3.3.3 BFRMDELFIBRZT I LER

H=, SSO K LEMEE U E AR ATEE, HSL b, Y2 SSO WA RIUE TR A L
7 U SEP # & AT 1. Flan, ETST BIRF=AUR R TR AL T LR 6 T4 5 A T 7E b B &
FIANL ] RS (1 50 57 75 B “ETST I A AL A5 B IA 20, A B & i e i) & F /R g 5 ETST
PRAERIAE DS, I HARBEMIA B SN &R /& R B S br 2 b B BB L B4, TRRE
Rl BB UL R ] BEAE LA VR A & BR (HEHE ORI . — TR, TEEE
HO DX YERBE AT TTC YRiaH, CHIHRIY SEP (R BLLLAR B4l SEP [ LRI BRIRE . i REEVRAH E
HIFR ) SEP [ O ZRARME X AT RER AT NS E LD, T84SR B VF T N AT R 20t 06 B
PR AE, JRIEfE SEP BT NIEW L RIMNE (LZEH).

TESEE A, YENERIM—G M, B2 B I R bR 06 225 FIAU N P BELL SSO B T &
IR L ENE . PG, £EANSZ FRAND JEUU BRI SO T, 25 TR s 2 ik £ H do dE & 3 HAF
BrEDEEEE i FSCRBNR VRS BEE R,

3.3.4 HRHAELTF e RIEH

B0 F, TEL R A R b B e 1) DG 1) R — VPRI BRI e . 7E 2021 4F 1 H, BK
BEADTIE— AN RKARA T — 0, BT T B bR LR VE AT skl . ™ s 1
t, BOAEERRTEASFRE, T RIEARIR D ks BT AH O SEP BTG MRS K, A E B4R
bRHER)TE S, I HE R 5 — e/ SEP VFnf kA7 . IRtk e Ab i) 3 ZEHR R tnfpks SEP B #
REFE—, LRI vrnr 3% 1 /a7 208 s— 5.

FRAND J&—%k “XUAZEIE 7, L RIBNA 2T FRAND ¥Fn], o vF v] A8 2 4% 52 128 FRAND
VPRI SR SE it SEP I8 55 (1 bR AR o SR 1] R, Qo] AR VT 9 352 58 %) 1 B 0 58 A4 /2 FRAND J5 U

177 See Spulber, Daniel F., Patent Licensing And Bargaining With Innovative Complements And Substitutes, Research in Economics,
Elsevier, vol. 70(4), 2016, pp. 693-713.

178 See ETSI Guide on IPRs § 3.1.2 (Sept. 19, 2013), https://www.etsi.org/images/files/IPR/etsi-guide-on-ipr.pdf

179 WAL RLERATHEIRIL, K3 SEP R 27%H)) L SBURBLH A, MidE SEP BAZIH L HIH 60%H) )12 S EUR AL - See RPX
Corp., Standard Essential Patents: How Do They Fare? 5,
https://www.rpxcorp.com/wp-content/uploads/2014/01/Standard-Essential-Patents-How-Do-They-Fare.pdf

180 See J. Baron et al, Group of Experts on Licensing and Valuation of Standard Essential Patents - Contribution to the Debate on SEPs,
(January 2021) (SEPs Expert Group Report) , view at:

https://ec.europa.eu/transparency/regexpert/index.cfm?do=groupDetail.groupDetailDoc&id=40990&no=5.
181 Ibid, pp. 173-174.

41


https://www.etsi.org/images/files/IPR/etsi-guide-on-ipr.pdf
https://www.rpxcorp.com/wp-content/uploads/2014/01/Standard-Essential-Patents-How-Do-They-Fare.pdf
https://ec.europa.eu/transparency/regexpert/index.cfm?do=groupDetail.groupDetailDoc&id=40990&no=5

A= i3 2 UR i

IP ECONOMY MEDIA www.ipeconomy.cn

FRE L R R A, S R B R B 18] L Rt 40 55 1Y) SEP #808 SEP JITIRR 5 (1) 430K S L xt
FORPRAERI DTER . LR B4 VR AT AN B3R DA K L Rbaa 15 77 20T T AR Sy FRAND V5 AJ 2% 22 (1) 4845
s b, fE FRAND B 50, A ME— BRI ORI A B VR 2. R4S SEP Brfs AL A
g LR 2 R FF 5 H B OB FRAND 7&K . R A G+, Vel Av] RIES R (contract
proceedings) HHAT LKA

R, RIS, a7 BRI AR BRI A R, IR IR B4
VPRI AA 215 O EMRIAR R IF TR 5o a0 R B X R B R, ARvEEA B BOR AT B 7Kz To ik
BeSEREAIHES . SR, AE “ b7 EECN, W R AN S VEAT THRIES T RERC ¢k,
PR G AE S M 73 B R THD T AR HME VR AT T3 Rk A o RSB BE, @SEHT RIS VR THRIAS K AT e
Bl 253857 FRAND JR . ™Ik 4= A — R AR . —J7 T, Vel K FEE TR AT PR % 2
B —J7M, XM RsA. Bk, EXF0s T, Va2 53852 H FRAND Hiihf &3,
AL AT DASEE 42 ) BE (0 L R B4/ S B RF AU IR 9% (double—dipping).

4. FRAND ERTFHITFIMIFA: LAHIFT ARNA

£ SEP I NJBAT H: FRAND X 55 J5, #EVET N/ S8t & MO ] 38 B L SR (I S B ik (el 2, 9,
FERT WV AT N AT IZEE LA TF A SEP BT N FRAND 55 R RE L S S SE AR S RF (SR ad
RIS & o LR J7 ZAOIANAETT H o5 HoAth FRAND B GV 8 I #RER 4 1 fikl, fEiXLs
L R AT DAE A5 488 5% TR P A R AR . ™ DL FRAND 2% K V1 (1) & Rt ] LATE — s FE
R S AR R P AR A B O SRR S B ) . TSSO I H R S 5 e P R R AR v
ZORE BT LR, FEARHE FRAND 453K VP nl 2R LoR) . ™R, BRIy DUB I R 2 0 2L
)ty SR ) BELAS DA R Bt DR AR (1)K FH AN 2 DRI A 2 ) B T 1) 95 5 4, b fig it 5 4

4.1 BEVFAT A FRAND SU45H ik o

S S [ AN T A A VF A N R O R ) H SR, (SRR R i B B AN E] o BROEE OGT
ff)7& SEP A N A& 15 oxidid R 254 it i ik S W 5 4% (i TFEU 565 102 2%, 111 38 B GV ) =&
SEP FT i N 15 £ 7 Y ZE R 1 “eBay MR "IM4% T2 4Rt . Rk, XA w]5E X Hi e
BEVE AT N3G AR AE T REAFAE 22 7

TERRHN, 2020 4 BGH 7F Sisvel v. Haier Z™H YN, BEVFAf NOAZ0 “ BRI A St &
B 38 % . BGH MY # R AN 0E [ B ik B AE Unwired Planet v. Huawei Z'™HF L, #ERRE WL VE
AP NA S T ER IR A . BRERTEBESEAT/E Huawel v. ZTE I s AN T 85 VF nf AR Ay
AR L S PR LRI 5% o IR G A, P S VAR, RUE A W B VTN
BNIET X 5% (affirmative duty), BIAnSREA SRR HIVERT, A A B AR AR RS . FRAND

182 Robart J%'E 4 Microsoft v. Motorola (C10-1823JLR, 2013 WL 2111217 (W.D. Wash. Apr. 25, 2013))Z& 8 T 1% )7 .

183 Geottfried Schiill, Patent Pools Under The Microscope, COHAUSZ & FLORACK, IAM Global Patent Litigation 2021, view at:
https://www.iam-media.com/patent-pools-under-the-microscope.

184 See Richard A. Epstein; Kayvan B. Noroozi, Why Incentives for "Patent Holdout" Threaten to Dismantle FRAND, and Why It Matters,
Berkeley Technology Law Journal 32, no. 4 (2017), p. 1409.

185 — M &, LRIENIF RRE 54 ROGHE I B A SRS T R BR K4S T SEP R AR ERAIMAL, HfEs
XoF S A ) AR RGN IR AL AR R A RGN B RIRHIFERRE, BT MR AR, S A wIH
7)) /13 fF FRAND %%, {8 SEP SEitid A T A FRIRAIHAL, X AJ Re2% SEP 174 & Flkh A8 R ™k KRG PEsm .

186 See Mark A. Lemley, Intellectual Property Rights and Standard-setting Organizations, California Law Review, Vol. 90 (2002), p.
1906.

187 See eBay Inc. v. MercExchange L.L.C., 547 US 388 (2006).

188 Case No. KZR 35/17, FRAND-Einwand II (Fed. Ct. Justice, Nov. 24, 2020).

189 [2020] UKSC 37.

190 Case C-170/13, EU:C:2015:477; [2015] 5 CMLR 14; [2016] PRC 4.
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AT AR A R U5 FR SEP BT A AR$H . IR, R R 3 ORI A R LS5 SEP BT A
X4, RN SEP BT NJgt5 SS0 ZiT & M —77, MiEEsvEnr A #vrel N K&z a R U 8 =
T3 m N o

Ak, HARKFFT (BURfEFR JPO)E 2018 4E 6 H 5 HARA I (I S b B4 FI {1 7] 48 )
FEE) (BURRIFR (JPO45H)) rhif i T % T SEP i A7 A B FRAND X528, Hirp
AFE— NI EIER I LSS KT AR LS, (JPO $8FF) FRHH, (ERBEREA. A RE.
VBRI AT HATE R R, R R, AV AT AR N E B R . R,
U1 A R AT AT 4 42 407 FRAND 253K, (JPO 4873 ) 48 s vF vl A SZH& 5T FRAND [ Jx B4 BA K
Ul TR VR T SR R

EE, dbmEgARERR (EREACAERR (2017D) (BLUFFER () Hx
W7 o v 06 B RN R4 VE AT AAE FRAND ¥ m] i R 0 45 HOW A, JLARRIAE i, VAR AE UiE
S AATEE AN, N BT ERAR S B s . T NS J7H, (baifar) 8, R
bR EE R NANBAT X 55, BURRAUNLE bR 06 2L FIVF ] B i i A2 rh A7 72 B B0 R
“RIAE AT 2 NI B R, IR R RS AR R SR — T 2 S, P R
LRFERIBNAE RAF IEFRESE AT NI 5K 7, W O RTESIRR T AR E S M “ kB AL
PR 555, T HAh, 2019 T ARE MmN RIERE R AT O T o BAR k0 B R B R 2 2
R TAERS GRATY (ORI CTAEFRS) AR 7 IX A Tt p i, Hp—A67
SRV AR A B R . A AMERE R, ERANF=ERRY, SR RSk
NI SCVF AT IR A B e A BRI B — AN R R = B AR e, VAR AN = B — ER R R A IR
I, AEAER AL, 335 FRAND J5UU . )5, dn BT e R F A 4, T B 2B 2R 5 4
I HAE VRN SR T ORIE, R A 250 B R A v vl ATE VA v AR P — 5 AU, DAk 5 X7 A
FoAth 75 SBAT FRAND S5 LA BARAURLAL. T 1554 Rt

4.2 BHITARER: ETRMES

4.2.1 HBFAT BB KIPPEA

— MRS, BV AR E AT DU BUR JUAN 7 TR A A VR m R 8 A R B R 6
1 2438 R FE B 24 55 LR W B3 S FRAND JBE U ) s B 4y S 2 . I e gl VT R B AR A
(R, B W — 77 AT N BT VAT R AR AR B 2 o X 75 B A A S AT R A R R )
1T REEE R, A, VAT AR LR A A m] BB R DR &, AhA 1A B2 1E T 48 SEP 14T RUMEFIR BT
THHUAS 8T, Bl A AR5 58 1% L R OB AR AR HE @RS o 3 R BIVF el B, &R R B+ mT
BE AN A HE AE 5% % ml L A 1R ) S o 36 DRI [B1VEBE 7 Apple v. Motorola ™ 4L T HiA
ARV ] AAS S BBV (1) B THAE S FRAND V0] 9% (2) ANA HHbIEIR R A DA

191 See Contreras, Jorge L., A Framework for Evaluating Willingness of FRAND Licensees (March 16, 2021). Law360, (2021), University
of Utah College of Law Research Paper No. 442, p. 3, Available at SSRN: https://ssrn.com/abstract=3810703

192 See JPO, Guide to Licensing Negotiations Involving Standard Essential Patents, 2018, available at:
https://www.jpo.go.jp/e/support/general/sep_portal/document/index/guide-seps-en.pdf .

193 Ibid.

194 Ibid.

195 £ (ALHTHaTI) 58 153 4%

196 VEW CLAE4RTI) 3 14 558 (2) #.

197 (2016 % 03 R4 816. 840 5.

198 W CIERtHRE) 28 152 %

199 Gy 4k, M ChRviell SEE RIS T M SE S BOR—— “EBRIERE” 5 “IERE” RRAMEY, 8 (BRI o
A BLERR)Y 2021 4E55 2 3, £ 91 T,

200 See Apple Inc. v. Motorola, Inc., No. 12-1548 (Fed. Cir. 2014).
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IEBIEAERAR . W (2) PRl F M iraT N “ BEHE LR #] (unreasonable delay of
negotiations)” #ELAIHEAT M PEAE . ™

4.2.2 Huawei v. ZTE &&: FRAND HiEHEAHELE

FRAND S %% i3 G045 SEP Fia A2 UM . SEP B vrml A Boig ol 3 2 % B . SEP firE A
AT ELZ LS SEP B VE AT NAEVRAT T 75 I L4055 . 1X e Y 45 Rttt N, XERE IR — 8 1
AR XSS, W5 —J7 258 Y Ho 5 Y FRAND X 5% . BRINVERETE Huawei v. ZTE Z°HIHI R B4R
O FRAND JUs#BEE T HEAMELL, (B7ESERk P th B N 7 VF 2280 AR R 1) 1o

FEVPAG B VP AT 7 2 75 TOBRHE B R IR, KRV BELE 12 S 4 e P AR, BURIR AU 200 “ AR
T2 2 DA B R PS5, 35 B 6T FRAND ¥ R 88 L HS 0] B, 31X — rd 2003 770 RO R 2 24k |
T H BB B A IS ARAFAE”, ARGz, BB IEAERWFRER b, X EWE AN A AT
AT HEE A o A0 SR T % I RN A IR B L), T L2507 BI4% 8 FRAND 2k #K1A] SEP i A28
P L) . WIR SEP I NAEAAZ R E L), MRS A SO ATVR AT 9% 1od 148 0%, I fitre
o R REAE G T b 06 B R A I .

EAEZRE, Huawei v. ZTE EHIFIGAUHE f SEP Fia N ST N Z B IX0GA 54 R 24T
77 ShER 2 J2 U BE R PR N DA 1E SEP R ELAR S R 1) SEP TS A FR i FRAND ¥R o 3
i, B S BEEINE . EIEET, WS HEEN R L RIX VAR T 2020 4F 11 A 26
I A0 ) 20 T 5 25 S o S 30 ) 2 RR AL R I R (R 8 —— ikl P Lk TVRIARR R, JRIE 2 2
PERIHERIRENE B3 SEP V7 Al fr T il AR WM VR e (s 1D vk . “8RiM, 76 2021486 A 1 H,
A VAR PR AV AE — RS T AR T A, AR AR E BRIV RN, S5 T TR SRV TR
FIRWE T 2019 SFFFARHNER G o “EX T1Z 0 AT A Rtk — B i K

4.2.3 Sisvel v. Haier &: FRAND %X FHEZMS

2014 4F, Sisvel fEALZE/RZ R XVERBER URIE/R Haier) , Fa45HF /K20 T X% GPRS A1 UMTS #x
HER R EE MBI LR, I F RS ELFEELS RO . 1 2015 4F, ZHhIX LB E Sisvel
FEVE, INEWERIZILT Sisvel ¥ SEP, JEUCHA MER HAEL . "Z %, HIX LB IR A AL
ARFIH Sisvel MIELZ AT G FRAND JR U, (S R I /R AR R S DU 22 [B] B Sisvelo fE
2017 40 LRrp, AREIR 2 RO IX S S VEBE B A RZAL T Sisvel MIBHIARHE DL L F], (HIAE
Sisvel I MMV J7ig(E (Hisense) IEHLVFRISRHTHI, MiIXLEHFHIIFRIEHAIEIR, MifiiE

201 See Contreras, Jorge L., A Framework for Evaluating Willingness of FRAND Licensees (March 16, 2021). Law360, (2021), University
of Utah College of Law Research Paper No. 442, p. 2. H.H1, Contreras ##ZI8E]: “L R RHATRERE R AR ERERIE, @
W BN SR BRI

202 Case C-170 /13 Huawei Technologies, EU: C: 2015: 477.

203 Ibid, Id. at 9 65.

204 fE Sisvel v. Haier 5871, BGH 3E—20 H] 0] T AZHEAZ Unfer /678 ARG A o

205 Diisseldorf Regional Court, Pressemitteilung — Vorlagebeschuss an den Europdischen Gerichtshof in der patentrechtlichen
Verletzungsklage Nokia/Daimler (22/20, 26 November 2020) ,
https://www.lg-duesseldorf.nrw.de/behoerde/presse/Pressemitteilungen-2020/22-20.pdf .

206 Joint press release of Nokia and Daimler AG: Daimler and Nokia sign patent licensing agreement, June 1st 2021, view at:
https://media.daimler.com/marsMediaSite/en/instance/ko/Joint-press-release-of-Nokia-and-Daimler-A G-Daimler-and-Nokia-sign-patent-
licensing-agreement.xhtml?0id=50101910. IXFME, HT4EEER CEROR, 0T SRR 0B RE BIGI07E%T A inl AR 3
W, IR R A RT3 K 2 A S A A 1 — S A R SR (RS A S T DAAEVE AR P P AN 2 4
FHGREN) o X7 AR BT R AU R — T, AR B AR NE G, BRENEB R LB, LA
TEIH 45 5 FRAND AHOGH o) . XA AR BRI BE XS — 28R e SEP jul B ¥ T, 0] B 75 2255 17 SE AR IR 1)

207 See David Long, Germany s highest court tentatively rules that infringer hold-out violated its obligations to negotiate a FRAND
license (Sisvel v. Haier), Essential Patent Blog, June 5th 2020,
https://www.essentialpatentblog.com/2020/06/germanys-highest-court-tentatively-rules-that-infringer-hold-out-violated-its-obligations-t
o-negotiate-a-frand-license-sisvel-v-haier/

208 Case No. 4a O 144/14
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S 7 FRAND 55 XA €4 (discriminatory pricing) 4§ il H 4 R VF ] T 37 S BC b
PEAT . " B YRIEBEHE— B E Sisvel RIARIFIGEE, (HUCAMIAEE LS R EA RN . Sisvel bl
Ji If] BGH 5t i% FRAND Ak e 242 _EVF, %% T 2020 4 /1 BGH # ¥, “*fENFiE4: &, BGH &A1 —
TG P8 , BN FTEE Sisvel HRIXIAHSE GPRS/UMTS Rtk % ¢ 8 %, I HAA T /R M B FR AL
BGH 8 H, Sisvel H#EHisCECHAL, HAESH/RIRAITIERIEH . BEJ5, BGH 2R %
Huawei v. ZTE ZE™'fhig#kuk, 8 7 2 FRAND A5 H0RHIFER . BGH 45, 7E DA% FRAND ¥ 7]
WA, Huawei v. ZTE ZEHPHE K MERL A RICAR AN, I HIB—77 (BVEnl J7sldrnl 77) il
SE 6 FRAND )26 3R AN B2 B 3 10 2 XUy 00 B S B R o IR 8 2% 3, R IEAE AR 8% ) S lix —
Hir.

HARTI S, ST A K FRAND X 45T &, BGH 1Y, il NTRE SRR &R A . Rk H
BYAE 4575 & FRAND 23R 42 107 335 [ 3L FRAND 345« vEREaRon, #VFal N X555 SEP firfs AR
AVE, I D62 B TGS i 75 B e R 258252 FRAND 17 0), B FRAND %% SR Bb i 0 2 B s 11 . “fE A
b, BGHAIANEHE/RIER TH X5, RFERIBEEIEFA FRAND FAET 44 F AT Bl . VERGIE
WIE, WE/RAET “ KRR ” A FFa b i e VFnl i) St AT @ v k. ™

B Ja, BGH LA 38 sl vr vl (19 7 sUES R T %R M B #, (H2 %G Xt SEP ¥F nf i HoAthigg
2 AR R — 098 G . RSN, SEP BN 3 Al RSN T 2 i Bl v SRR R 4R
#r, AEAKHE TFEU 25 102 5 AT R AN BEX FEM . ik, BGH FIRAZR R, 01 I W7 v v] 22
YISk FOE AT A FRAND SR, Regdd gt iiffhe. Fik, MZRAgIE, #irn ATER
FIh TR B 3 R AR R L

4.3 WA NERHEIIRRE

Fil %% SEP ¥ ml BB 3 I e A AR Hh 7E B RIS FE 8 1o SR, WK 2% 00 & LA B Rk Bt el
EMEA LR SRR . (R SRR, BRI RIS TE RS B T SRA SIS,
K BRREFE, el N4t & RVl SO TIR A, E RIS A BN S w5 BUR % V)
FHOG. *HARAH DGR IEYEAS BIVETE, (B R vr vl N @ sl A 3 AT R, T AT S0
VPARAERE, IR 4 5 vT BRI VA BE D A TR EX 1 S B KR SR mss LURSE VF ] A R AU . At
SEP VPRI )L IE ) R “ SRS PEARAL (strategic infringement)”. ™*[RENKEFIBIA AR, HIR
il SEP i NSRAFEE AR ae fr. # b, ZAE 0 mT DO i SEP BT A3k FRAND 1171 9%
(sub-FRAND royalties) HJAJEEE:.

F b, MURE SR, BRI e BT ST, BT T RES SR A i3
T i A7 (R 1] R8s T R IR SRR 8 T il 5, RUONIX AR P il ey gy . SRTI, S ot S i)
TR AT FSE b, FAEEMII A LR R BRI, AR ST RO A e, RIERT

209 Higher Regional Court of Diisseldorf (docket no. I-15 U 66/15).

210 Case No. KZR 36/17.

211 Case C-170/13 Huawei Technologies, EU: C: 2015: 477.

212 Bhab, EREHIR S A T S R AR E Birss 78 Unwired Planet YRHENZE A 1% “ 36 B VF AT A9 N L AU S8 & 3% FRAND
VAN, TCieskhr RS 25 & FRAND B2 7.

213 Case No. KZR 36/17.

214 E. g., Commission’s Guidelines on Horizontal Co-operation Agreements in 2011 (Guidelines on the applicability of Article 101 of the
Treaty on the Functioning of the European Union to horizontal co-operation agreements Text with EEA relevance,
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011XC0114(04)&from=EN) , iZiERi&ik 1 XH-ER Sl e s
YikG A RORBRHERIIE L . AEFLEAB LT, MRYETRR, ArEn B L RIHEA AT AEAR R 5 5 16 208 1 PT s USC BGE AR Bk
HFEbRHERRI AT o (EIZHR B IR IR I T3 S L FRALN T SR EE S S 2L

215 See Colleen V. Chien, Holding Up and Holding Out, 21 MICH. TELECOMM. & TECH. L. REV. 1, 21 (2014).

216 See Group of Experts on Licensing and Valuation of Standard Essential Patents ‘SEPs Expert Group’ (E03600), Contribution to the
Debate on SEPs, 2021, p. 28.
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O RT DL P S JB W A — . BT R FIBNANE (AR AUE Z N SE 4 0 R, i 24740 T v e
(RIS B RE SRS o T 2 EANRL I (FE R 2 BB 2 2 [ G2 0 JT KD R B E RO AR
725, DRIUHAH G 5 4 B ZRTE SEP BT AN AIETE B VP PN ] ORF5 P16

5 BSRUFHITITH
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SR AR HE RS o IE 20 5C [EIPEHR 2R LR A BE 4R Hh A 1Rl e X AL AR 28, — 7 2R
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I RER AN, ST G BRI VF AT 3% LUAE AR ARIR TRt AT BUBE 0 XU 22 /08, B4k, — 2827235 00, FRAND
RV AN BB R R BUBGT AR 2 R0 It 30T WS B AR A ROsF I I R

£ FRAND 5t N, S RPr2 fa 48 ik DR B R BURE A A IR 5555 . 1 T L RIS RE/ S B o
| R e 1 B T FRAND (VR AT 2% 3%, WO ROGHAEE AR YR IA o (10— TORBA F I It . — 2827
FEFFINN, VR RLIRE FIBIRAG AL RS i mT feth . IR, 25 1R R 2 MU A S
55 SSO (AR . FSE b, fE SEP @AM, B SRBHEIR KRR EA R T SLhti, it
T SEP fIrE NHIA 2 o

— 5T, FRAND ARVHEMRE, BRI NG RF AT HERA MR WRIE LR T VF R 1Y
BUF o 53— 75T, FRAND 7K I A HUE SEP i NAEREVF nT N FE 24635 2 W R I I8 45 & e . '
BRSO RBFEOL T, BRI E W RE IR AR A], I P EIEL AT LRME M 2. 98, £54
RGFAFAE R R N 22—, FLRERE % 51 [ B YA SR T, FFBUa AT 78 70 R A R0IR AN €& /7 K1
SE A RIS SRMRAE R B FF 8. ™

217 See Geradin, Damien, The European Commission’s Expert Group Report on SEP Licensing and Valuation: What Did We Achieve?
What Did We Miss? (February 11,2021), p. 9. Available at SSRN: https://ssrn.com/abstract=3783710.

218 4 RERMAELS R Z MK ARMTELNEE, 165 W Contreras, Jorge L., A Framework for Evaluating Willingness of FRAND
Licensees (March 16, 2021). Law360, (2021), University of Utah College of Law Research Paper No. 442, pp. 3-5.

219 FEARGE R —Fh BRI BN A, U A TEE R & BRI, ATRMEE R A (R0 EER
RN NHAESRGIEMNE. R4 DL R NSRS Bt rl e 8 R BRI, AT B A SR B3l o

220 See Microsoft Corp. v. Motorola Inc., 871 F. Supp. 2d 1089, 1103 (W.D. Wash. 2012), aff’d, 696 F.3d 872 (9th Cir. 2012).

221 See Google/Motorola Mobility (Case No. COMP/M.6381) Commission Decision 2012/C 75/01 [2012] at § 107.

222 See Damien Geradin, Anne Layne-Farrar and Jorge Padilla, The Complements Problem within Standard Setting: Assessing the
Evidence on Royalty Stacking (January 8, 2008). Boston University Journal of Science and Technology Law, Vol. 14, No. 2, 2008,
Auvailable at SSRN: https://ssrn.com/abstract=949599, p. 31.

223 See Mark A. Lemley and Carl Shapiro, Patent Holdup And Royalty Stacking. Tex. L. Rev. 85 (2006), pp, 2035-39 (22X 254 RrHr N
PR L ORI R 287 S AN B R 2 0.

224 See Richard A. Epstein and Kayvan B. Noroozi, Why Incentives for "Patent Holdout" Threaten to Dismantle FRAND, and Why It
Matters, Berkeley Technology Law Journal 32, no. 4 (2017), p. 1400.

225 Ibid, pp. 1403-1404.
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FRAND 5% J& 7 7] e B fige e R BELLE AR N 3 5R 28 & R O B2 5 R . DA B8 I AT FRAND AH DG4 1R
HER A LB R AE A R BCRI TS . 32 b, AN TEEE B0 FIBUR 2 MR 2E & Ropk Lok, 1
Wb EER AR, (B, T, FALEM IDC &) #B O 4 %A U AT T FRAND K%
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FRAND (5%, JFSCitifth Al B 00 =6 a5 ks . ™

SR, Xt 178 FRAND SCAS & [FIARRR S AN HERR SEP AT A 7E1% A W B R ] s FE B 1 K R
BELRTE o BEAAE AT RIRG It —, 59RE F 152 FRAND BRI SEP AR b %A &
ZEWHE A AR G IHBILE N (per se rule) W&, 7E Apple v. Motorola Z™'H, EEH
a1 e E] Ty SEP il AR A (118 2, HOPR SEP 5 HoAth L 2 ) FAHE (1 “ eBay PR “HE
., FET SEP RALKZEA (BF ITC HEf4, ITC exclusion orders) FEEEM AT M. 5REIMERE
FHEL, SEEVERE v A 5 24 3 AR AT A AT 5200 SEP BT N 3R A5 48 4 ROt 77 THI B8 52 P A 515
il o SRT, E I A ENE BT N ), 3B VR BEARNERE —FE, AN B SRS <N fE
(gamesmanship)”. i, 3&E P EERLR H, AR BN BT TR 445 FRAND 2% 3CHEAT 1R )
SR G B RE R, EE AR il RS A B . EAE, W SEP BT ALE B B RTR A Z AT R
EAZALUR I, WA e JCik 3R 2E 4 ROk

5.3 EHZESRITHBERM

T, Y2 SS0 2 L& A J7 PR H| SEP FrA N 5REE ARt ffe /1. #iltn, 1EEE w4 &k
HEFBHE—FRIEEARABO T, — B2 SEP g AT RS K5, UL M@ X%
BURNEF 30T, 23R 1838 FH 25 4 Ropr it b B4 1F

5.3.1 Huawei v. ZTE K254 R5F

ff Huawei v. ZTE ™', WRIERE#EGE, EAE R TFEU 25 102 Z&MEM R, BAEWIS
HuALIK) SEP A N AL 2506 /2 LA 564, A BeXS R0 SEP [ — 7 1R 254

1) Xf FRAND ZEZEF: SEP i A b SR 1) A AR dE A LR R AR, Tl g Fe 421

RIS — 2T FRAND JE i B AR B2 4y . anRAE SEP BT A& FRAND %4
J5, BEFRTE R AN AN AL P H 2E SREm, 91 Gl P4 AR AR AN LR TR ) i AT ART AS 24

226 Ibid.

227 See Robert P. Merges, Of Property Rules, Coase, and Intellectual Property, 94 COLUM. L. REv. 2655, p. 2655 (1994).

228 —£6SSO (I IEEE) Xf SEP #H NFREES I Bt 1 & R4 -

229 See Apple Inc. v. Motorola, Inc., No. 12-1548 (Fed. Cir. 2014). FIFFAEARZRH, BIMOEE NN, WHEA FRAND /&%) SEP
FEA AT DOAE A T [ 3 F G B B A 2, IS4 mT et Sid .

230 See eBay Inc. v. MercExchange, L.L.C., 547 US 388 (2006).

231 See Apple Inc. v. Motorola, Inc., No. 12-1548 (Fed. Cir. 2014).

232 See IEEE SA Standards Board Bylaws, IEEE SA, https:/standards.ieee.org/about/policies/bylaws/sect6-7.html.

233 Case C-170 /13 Huawei Technologies, EU: C: 2015: 477.
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FAATE, LR RS, E405 1R FRAND HUBHES, 45 T 25 R5r R% 18 24 3 A1
TS B, CRRE (ZO) XS R RASEE AL, R N ERERUZ UL f AL HAE 4R
B, AHEEARAT IR S 2B W .

DRI, BEJG I 55 Bt I ZE W7 2% 04 00 T AR = B 1 [ ZE T 4R 7 ) (LA N TaTAR KFRRE)) Xf
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B BB 27 6 THAEBRRBUE L T 45 T2 2 ROPF 2% R AR 3 (1D AT EEIR AT 8
AT RIS AR M B SE s (2) AH DGR 0 B R Bl F4H 1 R (3D AT LE
WRANEFE P T EE VPRI 45 (4D T R 5t B3 A DGR 1R Hh B A 258 1 A8 P K G 6 = AL 11
PP e B YU R RTR AN B FEIR s (5) 15 SRR B AH DGR 1A H B A A 25 oA FH A 5%
RPERUR I 38 B e 0 Ui T 3 5 5 AN 2 R 25 IR T

[FHS, 2008 & B E (S ZBWED) 55 17 M A =] R4 X0 R ok 117 15 SEP B
AN A RO R R 77 20 S — PR R TR T 2, il AR B (2B M) 28
17 638 (7)) FRGLEMUE AR BRI AT A 35 SR A AE SEP A A\ {8 45 2 3a A 4 1 o) A\ 4%
T R (5) TR ILMAG A 5 &0 Clnsethid @, 848585 MEL G B8 EME
WAL AT . BIHFCRE, o ERERR AT O R O IR R — 3, FEAR R 28 Moy,
HB R T 2R R 0 A FER 2 1)) V2 50

234 See Jorg Witting, Peter Willis, European Commission closes Samsung and Motorola cases on alleged abuse of standard essential
patents, 2014-05, view at:
https://www.twobirds.com/en/news/articles/2014/global/commission-closes-samsung-and-motorola-cases-on-alleged-abuse-of-standard-

essential-patents.
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FEARIVR IDC —F7°, T RAE MR RIAE 4 RE 7 I AR ik, B 5% [ b e o 220 By
AN IDC [ 5 F i B 3 SRS BRR BN K254, Al L MIBORE I 1 AP [ A e 2B ik . LAk
T, EBUK IDC FREES B E MO LRI, HEEEETOUNE . (1) IDCiE/x T
FLFRAND X %5 (2) IDC 7E 3 [EFFRi AL ML R AN ITC XA AR URIA, S 3RXTH: SEP 125 4-Rout,
M 24 XU T3 AR T3 A B (3) HONEREAS R A AL #0221, 10 IDC ¥ H (A2 30 (i e %
RGBT 9 (4) Frib BRI Ty NS 9030 36 & (19O 5 45 32 8 bt 4 225
ke BIL, IDC HIAT AL il F 7 7 SO A o 1 8 00 B o [EIVE B AN — i B SR B 48 55 4 7
O, R R B HRARIAE KT BT, EBEIFARRAF R “Hm” MEm e, A
R, AE5 RIS RAYRA T, AR TR RIERE 2018 4 12 A 10 H AR S0FF 1
eI I AE 3 SR CEIR AR 254 ), I3 3 AN BE 1] o ] ) B8 45 35070 410°A el 5 T A1 £ iPhone
FHle AIEFHEREPEE AR A W M1 7 o N BRI B 15 7820 23 B A 25 18 3 A i 2%
TG AW T &5 4.

£ b, Wk SEP BT NFRHFF & FRAND [ B2 JFREAT 36 A, [ /r nl A AE A HOHIE AR
AL B BRI A AT (BIIERESOR . LM SRS Bt ANE IV T 463K, U SEP
FiA N AT RERT DLAE [ FE 2R et (BT R ED) . (HEUIHRE, oA E LA E. i
T~ SEP i 8 2 Y SR L R S K — 38 43, RGP L St 2o g 7 M e AN AT b v g e AR
KRAFIEM, FERATE B Ml 2 2E . Bt VAR RBUE 25X~ IR S5 A 2m, i an gk
A RN L L L 38 3 2 o A AR DG R A B R K . T ARLERT A SRR SRR, YRR R 1R
B AU A A IE A k.

235 (2013) EEIAR=4FH 305 555 306 5.

236 (2018)[x 01 BA] 1208 5. #A0M, 7£2019 44 7 16 H, i@ fE R EAME AR, ARFEMNE L ki Fa k) b
f)5. Bk, ARDNSESIMEER, FEARE CBoA— MR iiFiA TR, Hib4S 50 aEHE B A RAE TN E.

237 ZNIEIE ., (Rl Rk NS Shr b L RIFITY), B (A E) 2021 4256 4 41, 58 97 .

238 See Chen, L., Wang, W. and Chen, J. Seeking Injunctions for Standard Essential Patents in China, LEXOLOGY (2016). Available at
https://www.lexology.com/library/detail.aspx?g=d2c6e034-3544-4b6e-bb29-55be9923 51fe .

239 2021 4E 12 A 6 H, EEELA@EIE (USPTO) HHEVE#H (DOD MEZbFHEMLHT (NIST) BREHIE T — 48 ABCR 5 1
TR, WARLRT H RS FRAND 7K SEP VF iR FI S R5F 18, Hrhahigih: “7E SEP #¢G A\ HJE/EH FRAND 7K
1L, 4G eBay SR KU 3 CEAEAS AR R 9 200 3055 (AR A LR 2555, — AR TR 2 R A4S 4.7
SERL SR AR T =FE01T 2019 4 12 A 19 B SIS B i N —— “FRAND 7KW ARL 48 (AR T4 IR BOsT 8
PFEIL: https://www.justice.gov/opa/press-release/file/1453826/download.
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BRIATAL 5 A SV AT, S A — P i LA VE R HE, DA R AR I B SRV Rl
B SR A S AL L RIVF AT o LRIV a] 2 HRE H s 25 & AN L RBOR, A3 RV AT 22
G, R R AT et/ & 7 AR A T BE . BRI, LR VFT 220, A8 T LRIV AL
Wevrar NS, AR REAR R T HE 1 MEOR R PO e SR,

BRI VF AT 22 HE, LA H 2 AL RN 23 59l 42 8l B 506 B BA A8 R B2 SO B 2 A (R AT b 43t
BARE A . thln, MIZOEE SR, EYE TSR 1 K RS AL BOR SEEL ) L R VR AT sk ik
LR R VR T 2 HEE A St EINEHE . BN SR U LE PR HESE A B FIBOR (SEP) ¥
][RI BENS G2 8 2 A>T R A N0 A T R V] 5 WO A T 98 T i) & RVE AT SR HERR 1
el AL, B O VEIT I8 L A VE Al 2 i) e 2B W e 2 DR 3 2 1, AT 1 Sk 1) 2 4
S B RV T HE R S RN

1. 1 B T R HE R 72 (Rt 2N

1.1.1 5235 FRREE #2 5R B & F) & FH & VT R AR 5 s

St L AV R 2R — TR HE N AE SRS R 202, RENS 8 25 AR L R BOR S it 4 3R 421
BRI G IRFIZE Gy A . BT E . —BUEBT R A S g — R, RE T A
B AN R L RIBUN AR 22 TR (22 XA 8 75 A 3 L RN RIS [ L it 2 AR 5 =5 5
it BAERAL o R IR BT R R VE T 22 HE, SERERS € BRI BRI & T7, BT R B 2
1 B AR B 38 T 15 TR SR 2 M AR 7T AR AR & K e, DA T80 T 0 345
SRV AT IR & R St e 26 R] RE 2 IEFETBGT SE AR R LRI BR

FINE R VFR] Bl HAl L R VF T 2R, BEs AT 20 fie 2t B2 SRR (1 PR e J AT AL R o
RERILE AT SCHR S I 2808 15 « AR 25 B KB E S LT AERN SR, LR vr ] 2 Hes a0+
VENRIEAER “ S AR 7 P E 2, — LS R IUEOR N T R 3RS 2 A L RN YT
i, BRIBN B LA St T AR ARG, P PG & FIVE AT SR s 2 sl . Bei,
B AN N B FURON B S0 24 I AT & AR5 170 & B S 2V T BOR R B 5 Ak 2 R e R AL 5 (5
“CPEE A BN R R S BUZ T AR E N A T IV S AR, — B KRS LA
BRA G AL A, EFRXIFRT, BEWA R AR S B2 ARCR . W Lemley 5
Shapiro ZUR 5, ASLE -4 s S BE 245 P B EL AN B RIPF 7T 2 1 L R VR AT 22 F, G B AR R 1R
AL AR A o FEIR T FHBVF AT 22 e, % M 4 p USR8 A L RV 7T 2l IR T H 2 M
VAT I 43 3 WA RAT LRIV AT B e Al LR, B R AT e HE R I B T RV AT
NGB R . WA SZH A, i SRR, FRRVEAT XU, g8/ 13t N B A —

240 Princo Corp. v. ITC, 616 F. 3d 1318, 1335-36 (Fed. Cir. 2010) (misuse); U.S. DEP'T OF JUSTICE & FEDERAL
TRADE COMM'N, ANTITRUST GUIDELINES FOR THE LICENSING OF INTELLECTUAL PROPERTY § 5.5
(1995) [hereinafter LICENSING GUIDELINES at § 5.5.

241 “Blocking patents” refer to two (or more) patents where one patent cannot be effectively practiced without infringing
on another patent (or vice versa). “Complementary patents” are patents that must be used together or are highly useful
when used together and are not generally considered to be substitutes for one another.

242 See Heller & A. Michael, The tragedy of the anticommons: Property in the transition from Marx to markets,
HARVARD LAW REVIEW 621(1998).

243 See Lemley, et al., Patent Holdup and Royalty Stacking, 85 TEXAS LAW REVIEW 1990(2007).
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T IR R ehg .

1.1.2 {R AR BH

LR 22 HEE I S AR PP Ve B R B AME B RIBOR, Be SCRFEOR QIR . sk, MECT A
BB XA VE AT R, B A LRI VR 22 HE R B T RN — TR R SR & E BN NV TR
FURAS , BEAR T T FE R AR BT 25 5 R R BF VA RURE, BAT PRI HET 85 % RIBAR 7= S AR RRA R 34
PRI, U SRR R B B LA LR, TR T LART T RE LS C LA R R E R
TZBURES, It T R ML BT . P, MPEG-4 BRI, {2t T I E T L B bR
MK 2R B “THAT, ERIG AT 2 HE E AR FAE M R e, SR EUR . RHFFHL
A AHIE A0 R F 1K — VP ]2 HER R i G BRSO ) A 2 A SE ik . i, P2 E SVERFIR R LR G
i (SARS) TR, BXA T AILHE RN S AL 7, SEE{EE SARS J 35 5% Hi i R T
ARSI 2020 47, AR TAEHLURR T — AN A5 PER LR, Wl 587 e il 28 i 8 COVID-19 A
S RIS SRI0 B0 R 5 B R At RS B X SR i 2o F TR S 2 iR 7 CoVID-19
Mzay. WML wiL.

AT, FEBARFA B rh, R IRy S B R B R Pk, bands B RTEE B (ICT) -
A AR Y 25 SR, RO A R B AR . B AR A I L R VT e HE, K RE
B4 2 AH DS AU B AR QURT IO D, HESAE OGP L P s fk . ™

1.1.3 #ES L& AR 5 STPMAR A 5F

AFEEBEERAR (ICT) ENKIZNUR, AR MU SRS . UEMEFER
WS BAR B R — LR, %K H5EHREAF RN ST )&, 5k . &
W MGG 5 5 — DM T RoR AR HE B IS AT RIEAR, J4 5 5 52 i) 1 75 18
BE A A 7 A e R, 25 A A7 AL 7 R AR B 4%, LRI ZE iR A L . ) — A9 T 7 s bR AL B R
(L FIBCEVPR] o 78 55 R E AR AE I B RV 1T, SCRPARLE Bl S AR ERE AR B & BRI A 77 5
fi. ATCAAEG, BN ARSI B R, A 7= A I 0 15 2% T B A L PR X f o 38 o Rt v T 52
DU BAR L, 15 & T EER AR T R 577 i & 7 T SE IR AT 2. 5 b ER, XA & Rl Ve
A REAE PRIEHES) B — RIUSRUER AR B PO A, R 4E T R A 2R @ At = i (R ms e 5 | 4

1. 2 BF) b VF T IE7E I T8 4 i) R

IR R VE L 7 A R R S G I RCR , ABAESELREEE I T, LRIV n] AT e 2%
E S AR . R SOk — DR B R VE TR O 1R R 58 e 1 RS SRR

1.2.1 BHEBREGIEA

WL R FE G B LRI — A5, %S Rl fE S sE 4. X B
BARMELRIETS, APLrE & ZBWHEREE AN R B AR T N BRI AR . flin, SEEBCH %

244 See OECD, Guidelines for licensing genetic inventions (2006); OECD Science, Technology and Industry Working
Paper(2009).

245 See R. Aoki & A. Schiff, Promoting Access to Intellectual Property: Patent Pools, Copyright Collectives and
Clearinghouses, 38 R & D MANAGEMENT 189(2008).

246 See Steven C Carlson, Patent pools and the antitrust dilemma, 16 YALE J. ON REG. 359, 379(1999).

247 1d. at 379.

248 OECD, Collaborative mechanisms for intellectual property management in the life sciences (2011).

249 World Health Organization, Making the response to COVID-19 a public common good, last accessed June 28, 2021,
available at https://www.who.int/initiatives/covid-19-technology-access-pool/solidarity-call-to-action.

250 Notably, it is also important for industry participants to create mechanisms that allow for the licensing of SEPs. For
more comments concerning pooling SEPs, refer to next Chapter.

251 ZWEYH: (LHBE BRI TEFRmE ), 8 CAGESE) 2013 45 1 8], 28 112 7.
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FRALHE re Summit Tech., Inc. ZFINE: I Pillar Point Partners EFMBHIMHNS5E A
ARk R. EZEF, WANERME S5 E FRNAEBOCIRAIFREARLH], HIXEERI P 565
& R IO [F] — AL R 0 2= AU G IR BFE R BRI I A B5e 5, AU RFRA T2 5%
“REm. [ FYEREEE AR ST (IREHEOEF AR BT BisCAHrmas . ” " muknl W, &Rt ] e bk
R JEA TGS T3 R R S B S, AR, 7= A2 S P PR ) B0 o 52 4 16 47 T 52

1.2.2 %58 % ) V7] 25 3K R PR 1) 35 4 R

b 7 BAE BRI & RS, T RNE B LEVE AT 5] NBREE VAT 265K, AT Re AN 44
IR Uit B R St 3 AR A B AR E R R T S H i BRI A G 88 Ve FEAESE, e g
i S ZE WV IR G

— RN R ZE Wi S B VR T BRI 2% O HEA 3 BSRaR, BDEESR % B LRI T L F it
J7 HEAR S SN AL BIBCR], 53 R VF AT N AR I [l 32 ot R B B R, S5 Hl, sk
ZEWT IR E NI 55 B AR B, a2 R v AT S sk PR B L RN ST AP T Bl s ) 2K
NUERVE TN R Sk R W B AR A SE A RN . BN, DR B R RN SRS A A TRV T RE
A RER T — B 5 LR AH B384 ORI TR 77 52, HET 200 L H)it v] B8R B S Se S+ PEAT v o 8
WIS, W LR E 3 RIBN AL SREU) 2 JEHRA R 42, AAAE LR St 8 N L R A7
WAV RE, WA BRI N —Fi e 1 “ 24, B2 B R ERTERGE.

HOR, RISy M B SR HEfd R R 44, HC2H it AN 2 R0 e e 2B T, IR 7R A
R R ENE T e m R R, GG TRNK T & MEAT IR, 2547
FEHABTE R MBI R BRIV 3 E R &, 55, “'6iln, 7F 2021 4F
EE KR ARFF K] (University Technology Licensing Program) fiMv e 2k, € E 71246
RARR T SCFHER RN . 0 St R, HSE [ R 5 SR R 2 T DLARAd I bl B . B 3L
8GR E R AR RV IERRL LR, A o R VLI 7 1 S ZB W Ak 11 AU o« 76 R 2RV ]
RIS A, REFNEIAI: A A R N B IR AR P 3R A5 2 HEfd 1 i 44, (H T
LRV RTHESE S8 5IN T 785 1 E IR S T, B o B KR ) B AR L R B SRR AL, fo e
M BN E A BAE LR EOR AT S MR VP AT “ 22087, 9b TIBfE Ga a1
KA HAt T 3 15 5 2% A, ALK BRI G N N LI AR, (57592 4 Rl i 243K 45 17 36 1 =AY

252 See In re Summit Tech., Inc., FTC Docket No. 9286, 1998 FTC LEXIS 29, 8-13.

253 See e.g., Wuxi Multimedia, Ltd. v. Koninklijke Philips Elecs., N.V., No. 04cv1136 DMS (BLM), 2006 U.S. Dist.
LEXIS 9160, at *1 (S.D. Cal. Jan. 5, 2006), aff'd 280 F. App'x 968, 968 (Fed. Cir. 2008); 2017 U.S. DOJ/FTC Antitrust
Guidelines for the Licensing of Intellectual Property, Sections 4.1.2 (“A non-exclusive license of intellectual property
that does not contain any restraints on the competitive conduct of the licensor or the licensee generally does not present
antitrust concerns”), 5.5 (“, a pooling arrangement that requires members to grant licenses to each other for current and
future technology at minimal cost may reduce the incentives of its members to engage in research and development . . .
however, such an arrangement can have procompetitive benefits, for example, by exploiting economies of scale and
integrating complementary capabilities of the pool members . . . and is likely to cause competitive problems only when
the arrangement includes a large fraction of the potential research and development in a research and development
market.”) [hereinafter 2017 Antitrust-IP Guidelines], last accessed June 28, 2021, available at
https://www.ftc.gov/system/files/documents/public_statements/1049793/ip_guidelines 2017.pdf; U.S. Dep't Of Justice &
Federal Trade Comm'n, Antitrust Enforcement And Intellectual Property Rights: Promoting Innovation And Competition
(2007) [hereinafter 2007 IP Report], Chapter 3, Section II1.D.2.b, (“Allowing independent licensing outside the pool,
however, permits innovators that invent around one or more pool patents to compete with the pool. Determining the
competitive significance of the exclusive nature of licenses granted to the pool thus depends on the specific facts of the
case.”) last accessed June 28, 2021, available at
https://www.justice.gov/atr/chapter-3-antitrust-analysis-portfolio-cross-licensing-agreements-and-patent-pools#iiid2.

254 See supra note 21.
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255 Department of Justice Response Letter to Garrard R. Beeney regarding University Technology Licensing Program
Business Review Request (2021), last accessed June 28, 2021, available at
https://justice.gov/atr/page/file/1352961/download.

256
https://www.ftc.gov/sites/default/files/documents/public_events/joint-venture-hearings-antitrust-guidelines-collaboration-
among-competitors/ftcdojguidelines-2.pdf

257 https://www.ftc.gov/system/files/documents/public_statements/1049793/ip_guidelines 2017.pdf

258 Application of the per se rule to patent pools would therefore generally be inappropriate unless it is a “sham”
arrangement being used to conceal a per se illegal restraint and there is a combination of substitute patents.

259 NCAA v. Alston, Nos. 20-512, 20-520, 2021 U.S. LEXIS 3123, at *43 (June 21, 2021).

260 Id. (quotation marks and citation omitted).
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261 Id. (quotation marks and citation omitted).

262 ANTITRUST-IP GUIDELINES § 3.1, 3.4(2017).

263 S EFM: (LRI AR ZEREEIET), 8 Cil=al) 2011 455 2 1, 25 39 1L,

264 Accordingly, the US Antitrust Agencies are unlikely to challenge joint licensing arrangements that do not confer
market power upon the parties, as states in the Section 5.5 of the 2017 US Antitrust-IP Guidelines, “absent extraordinary
circumstances, the Agencies will not challenge a restraint in an intellectual property licensing arrangement if (1) the
restraint is not facially anticompetitive, and (2) the licensor and its licensees collectively account for no more than twenty
percent of each relevant market significantly affected by the restraint.”

265 EEIEE: CRRP RO ATBR S S840 o B — B HTHESR ), 3k (TR I R BE R 22224 2013 4R35 1 ), 4
87 s

266 ANTITRUST-IP GUIDELINES § 4.02(2017).

267 See Van Etten D W. Everyone in the Patent Pool: US Philips Corp. v. International Trade Commission[J]. Berkeley
Technology Law Journal, 2007, 22(1): 241-258.
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268 https://www.justice.gov/atr/chapter-3-antitrust-analysis-portfolio-cross-licensing-agreements-and-patent-pools
269 ZWE W (TRBCE P ERMERFESRMER), B CARESE) 2013 55 1, 5 112 78,
270 Business Review Letter from Charles A. James to Ky P. Ewing, November 12, 2002, at 10.
271 ZWEEM: (LRI 0 R ZEWHEREER 7T, 2 =R 2011 4£55 2 #H, 28 36 T,
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272 See e.g., G. Goller, Competing, Complementary and Blocking Patents: Their Role in Determining Antitrust Violations
in the Areas of Cross-Licensing, Patent Pooling and Package Licensing, J.PAT.OFF.SOCY (1990); Bua#k. &g : (&
FIH ) s ZBIRHE IR 7T, (EFREPFFT) 2010 4E58 1 1, 28 115-116 T,

273 ZRE Y (LRRE T EFVER TR a &), B CARIES) 2013 55 1 81, 5 112 7T

274 See Jeanne Clark, Joe Piccolo, Brian Stanton & Karin Tyson, U.S. Patent & Trademark Office, Patent Pools: A
Solution to the Problem of Access in Biotechnology Patents? (2000) at 10-11 (stating that concerns about a patent pool
expanding monopoly pricing can be addressed by carefully evaluating whether the patents are truly "blocking" as
outlined in the Antitrust-IP Guidelines), available at http://www.uspto.gov/web/offices/pac/dapp/opla/patentpool.pdf;
Josh Lerner, Patent Pools: Some Policy Considerations (Apr. 17, 2002 Hr'g R.) (slides) at 9 (asserting that pools
containing direct or perfect substitutes harm social welfare), http://www.ftc.gov/opp/intellect/020417joshlerner.pdf;
Garrard R. Beeney, Pro-competitive Aspects of Intellectual Property Pools: A Proposal for Safe Harbor Provisions (Apr.
17,2002 Hr'g R.) at 5, http://www.ftc.gov/opp/intellect/0204 17 garrardrbeeney.pdf; Shapiro, Navigating the Patent
Thicket at 134 ("Inclusion of truly complementary patents in a patent pool is desirable and procompetitive, but assembly
of substitute or rival patents in a pool can eliminate competition and lead to elevated license fees.").

275 OECD (2013), Vertical Restraints for On-line Sales, at 25(2013).

276 See A. K. Rai, Regulating scientific research: intellectual property rights and the norms of science, 94
NORTHWESTERN UNIVERSITY LAW REVIEW 77(1999).Rai, 1999.

277 MPEG-2 Business Review Letter at 9.

278 See Business Review Letter from Joel I. Klein to Carey R. Ramos, June 10, 1999.(Usually mentioned as Toshiba DVD
Letter)

279 Dol and FTC, Antitrust Enforcement and Intellectual Property Rights: Promoting Innovation and Competition,
Chapter 3 Antitrust Analysis of Portfolio Cross-Licensing Agreements and Patent Pools.
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280 FTC Summit-VISX Complaint para. 14-21, 29-30.

281 See Herbert Hovenkamp, Antitrust and the Movement of Technology, 19 GEO. MASON L. REV. 1119, 1130(2011).

282 Apr. 17 Tr. at 107-08 (Newberg).

283 David McGowan, Enforcement Issues Regarding Pooling and Cross-Licensing (Apr. 17, 2002 Hr'g R.) at 4,
http://www.ftc.gov/opp/intellect/020417davidmcgowan.pdf [hereinafter McGowan Submission.

284 Beeney Submission at 8.

285 Apr. 17 Tr. at 210-11 (Kulbaski).

286 TRRE: (RECE LR BB R E— UL E AR R ZERE LAY, 3 (EFHEIBA) 2011 255 2
#H, 26 106-110 71,
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CUIA 1 L R AR AN ST R BCE RV AT AU FE 5 BT . McGowan 8 HY, VP ] J5 R v v] J7 i
HHEEA RS EREAR, UHMTEARUE S R T 5" Rk, RV R RIEAR
SEME LA, S B R AL KRB LRIV AT, 345 B3 B R AL IRV AT, 2 (2 fd Vv 2%
o AR, AR IR S ST A

R G — 28 LRI E 3G R ACIRIB HEA AL, BEOE/E R VE T i3 E i 338 4+,
SR 7 SRR L R SR ECHE A4 A R e AR s HEARPEAZAL (1D BEapdh sl & R, {375 3LR8
i SR 0 IR Ui R S S AR RT B, BOR RV AT i A B S (2D SRR T LRI b
JEREFEEEDIEE: (3) TAIEMII =B R, 7 R0 G i & R S sk

Ho—, HEA PESZ LRSS T Bk L R R R A RS, 2 75 B A% A i T SRHRA PE A AU 2L
PUAE? AN, LRIMMA T, Rl RN 8 — K B R — T ar MR R AR VA Hh 5 s AL

289 W (WEEELH BN KA E— UL E RS 1 R ZEREAMAY, L (EFHER M) 2011 4£5 2
1, 28 106-110 7T

290 3C DVD Business Review Letter at 10.

291 U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, ANTITRUST ENFORCEMENT AND INTELLECTUAL
PROPERTY RIGHTS: PROMOTING INNOVATION AND COMPETITION 78(2007).

292 U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, ANTITRUST ENFORCEMENT AND INTELLECTUAL
PROPERTY RIGHTS: PROMOTING INNOVATION AND COMPETITION 78(2007).
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BRI, JE TR BT AR 8] 250 AR ORI Ui 5% T i v A2 1 L A SE i, il & Al vr
R RERS ORIV ERRCR, W95 Nl B RSS2 1A 2 S5 AL, BRI 0y 1 I8 S B A FR) 90 1 2%
R, SEELNPURIRE D LA SERHE . DI, LAl % &R AOR R A 2, BriEr O
ORI IAHERE AL WERBATHABVEIR AL, AEATE R 15 AL [y 52 T A AR T R (2
HN, BRI BT RBNRE 5 A TE P12 E, 24805 w58 To iU ml 7 4 )t it v 3 1) 5
AHPTBORAS, BT AT E A AR AL T A bl W, Fe v LAt SR ICHEAb R 3BT fE
FEATHL . SRTT, SRR, EIR TR A A A AR R R R R AN R TE R RO R R
A RENS RIS, A2 5 R LA 2 A AL 2 — A R B AL & L = S 3Lt b . 8
HEF) TR, EiF R RBNGE R BCA LRI A 2 A5 Fl, KO [E-— 1k KPR
SEAAEAE 2 99 REAS T AR VE AT T3 L AU BE 7, BET S BRI BN BE IS USRI ) AV AT
P 0, B LRBNR S SEMAREE T FIH)E, IO AL 585 PR L A B 1T
AR R . B, ANFEUA R B A VE RTINS AN CBIIAY B 5 B REOR IS &
It TR E v T SEPRARAS VE AT 3% LU B B IR, B0 AN ELA & At s & B 8 B B FIBUN
W RER A SIS SE 4L L At .

Fo=, SCRER AN B3 L IR IR HAR SR 53— TUSE A Ui R 0 BE A2, XA e 6
BT 0 L MBS e — IR AL . 2T S, BRI R RIS AR, R T LA
A Bo T IXPI R LA 1 AR a0 58 Sk R AL A L AR, LRt A 175 F)
SEHtH = B F W AT B, =R AF RFUAE “B BRI A O A R RIS E A, K A
BRSNS A B (OCR, BIAT AT LRVFRT 2. Dy 7 ER T i & A St &
B RIS AR, e M BRI DM E SR SERN A, SEVRE RIS “ IR B RB AR
a4 PEL A SR A B

B BTl L, AHEE T3R5 B AR S AL BRI FIRAAS BEAE & F i 22 A1 BRI
BRVFRIVER) , SOVFEFIREE L Bl RS 5 HABSE SR LRI CBIEFIBONAIOR IR B 12
Al A SR TR FIVFAT I BE 1), SEA YRS SR, &R0 L 5 A B DR R RO e I, 2 BOxT
ARLEHERR 55 FELASE R 38 Gtk L AT KRB AR, T D™ A% 10 S 2B I o 2 o L A SR AT A HR A 1k
BB, REN « BORDUE SEP PR AR AL, (HARHR R ST R P R 8 23 AR A
ARV A HAA F bR e B 5 REA HARARETE L FNR M — &5 7 A PF e R, R
FESE LA K T RE, BAT AN LA L A o 1252 BB 2 B 58 400 T AUBU (1 1R
AL, ARSI it e H B ia B ReR, B oR Bl FIBRE B, FIRZ A
G SE RV AE 1) R FE AT N o

B ARSCARHE f] B H SO VR R IRAS H RSB, ok (e 2 i i s v, I
PEHRERNE R REMNLERDIRIRTAE P RARESL, BURT LA AE K T35,
BLAEARAN IR T P St 2 8 At 22 SRERAS ALV AT AL K/ . AL, BRI Z 5
FERE, A5, HURE B RNB R AR /N, TR A R R SRS KR T T e
A2 ABEATIRSL VAT o T BE S & R o 20 = FUBCN O RR S N, 8 A A VR AT NS 5Rit
HMSL VR AT FIBL o AN HLRE 20885, PRy e S iR A R B STt 4 18 A Pl 75 R I A VF AT AR 52 5 B

293 U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, ANTITRUST ENFORCEMENT AND INTELLECTUAL
PROPERTY RIGHTS: PROMOTING INNOVATION AND COMPETITION 79(2007).

294 U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, ANTITRUST ENFORCEMENT AND INTELLECTUAL
PROPERTY RIGHTS: PROMOTING INNOVATION AND COMPETITION 79(2007).
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A2 KR . S8, X mBEsmAREXT T, FREBo T, HERMENEFM, ~A—Es
Fil 55 L FIBLNAE L Rt 2 A0 B A IR S B DR AR S K RIS 1) & 01 s e ) & RN 48 4 R 1)
EHAR D, ETHREFEAS, 5 50 7 B 45 1) & RVE AT 2R AN o

3.2.2 1M R R IREHE A 1 152 ALY = 22 W HE 32

HAT, 4Bk mkes XAE 4\ TR AR E AR A Sy ik . M, & B 2B
E NG A ) TR A — PR T HAR SR W AR . i, SEE (2017 2 S B - H1HA AU R )
fEFRH, UL EE BRSO L R SR Bt 1 L R AL B 0E A T RS e PRI, B R
NI H AT DLE IR 45 T ML R — 0 HEfdL P 1 RIVF AT, LR A B A 5%k B s 10
FRLVFA] 9 XL R = BRI T & IR AR . ™

ERNE SRR &, S RIAE I 22 H AR 2 B L R VE AT L e A S T, AR R
RIS AR H M VT, R T B RIRNLE AN R BCE RIVFRT RE 1. ™ 248%, TERT IR
Sy re Summit Tech., Inc. 2@, BAR E#FEFIBN VISX Il Summit #2 TR 2 HAb LR LA
VFAT, HAZ R A0 A BN PN B RN BT BCE 0 AR VE AT 75 HRAL, 17 LB 77 2 ) 1) 2 s A1 )
B HEERIR TR, REBHRHERSERT XTIRE B RO — %, RAFAvieA
T IRV PR L R S U At 1 43 S e

And, £ Zenith Radio —F&H, 3E g miERe iy FUSE 1IN H AL L F] i b e 1k
2k Z ST L R & F] 5000 TUNEKEFR, HEEHEEGLEREGINERTA
A o LR R A I B AN SR RS B A X A B R, A CAFT AL VAT T 2 A i S KB
PIHNE A RN TR 2, RERESERBOE, Zenith TR A BOE FZAHEB K
W FECTBA LRI R T R EWNE.

ME 2, ZERE LR LRGBS RIVERT, 9 R e ) SE i 61 15 58 RV [ 1 5
M, PRI T R Z A Bk T 3.

3.2.3 /N

YEN/NGS, RSNy, FE53 BT RN Bl B R AL SRAT B A BB 15 1 s S BN,
ZEIT IR BN AT DR B BL R 377

Fo—, BRI AE b pl 0 A7 2 5 H A 58 4 R s ) A0 =2 T R o X BEA ) T B3l RN
WAERTERMmAE., EHS5EE. W, AES0EMEUE, BIAFERETWAEZAL R,
T A BT BRI T R S A i B e 2 S BRI . WOTT, X RE— A BELLE B3R AL
NBENTEGHPE L R 25K, AT BT Rt i Al T I % R S 5 AR AR S A B RIVR AT 2%, B B A
HOARAS P13

Fo, PR R B ) R Vi R S A AS R A S, TR RS ) T S MR . G
— A B RIBN FEHRA P BA R, 52 DA R R AFE A, AN 208 Bl fo R il e
ERERHEM . SErh, LR NMAMESZYF AT BiE 1Al RE, (A RWE LRI 2 204k
B M, REFERIBNMINISIFTREN : (1) ARt &l R AT AR AR & o — A
FHPE L RIOR S B LR RIF TS (20 AN VF A PN . e B B R AR 2 1 R o3 B N

295 See ANTITRUST-IP GUIDELINES § 5.5(2017).

296 MPEG-2 Business Review Letter at 4; 3C DVD Business Review Letter at 5-6; 6C DVD Business Review Letter at 3,
6.

297 FTC Summit-VISX Complaint para. 9.

298 See Zenith Radio Corp. v. Hazeltine Research, 395 U.S. 100 (1969).

299 See Zenith Radio Corp. v. Hazeltine Research, 395 U.S. 100, 115 (1969).
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oAt A OR B 7T RE

3. 3 BFIMBLHF AT N B X 55

DN L (e SINUR | NS L M A ETE S 22 O S e I E B 67 ee s R s DN S & |
BRAR AL RBOLRR SRR LR I, RE (2017 4R ZBWT R BUERD) 4T
(B 452 25 KRR e [BI9 R — P 20 A8 IRV AT NI, BRIV NFSE et ROk &
R “VFRTHOR AL R 7 R VERT N T, B 56O LA X AR R B 38T 5 B
Bger A, BT DR At BE 08 75 R R QRS A SRR IR AN AT AL, A 1 & it i)
HNVE AT (0 AU o

33.1 EIRFZFHRZESFEE

BRIMAEXS S VF AT RE A, SN BB AT A I 2k A A 2, HnTReR: (1) BRu
H L RN 18] L Mt B 0 L AN SR BEARHEMB P VFRT s (2) 115 R gt AT HEfh 2 (R A1V AT
BB (3D i LA RER BN, — TR FIBLAA B #8032 S it i it e W A K 8 R Ak 25K
(4) 1 B9 2R A VE R B AR T RE N, B3 T M VR AT IO VP n] N 5 2R B4 ot R W &
FIEAEL LRI, ™

S M 142 25 A B SE PRI 5 5 A FRAd 1 A ml A PR B B Bl 2% 8, RERE PR
VPRI S IR . E oG, BIRAFEER T LA H . BRI S, A 9 ANBF R[]
BRI LA, 7T BE S AH R AT M Rt B3 A B b R n] i 7 st A, A [al
e BRI, B2 A4 R BELAS L AT AE R € BOR SO HESN 1E T . FLIR, IR AR AR L Rt Ae
B SIS K BB L RIERTT REINE B, XHAMVF AT AN SEBERIHOR . A S5 Il sk R 1 %
A, ARA AT RERE S R LR R AN “ 80857, PO R LR TR e R Em i &
AIVFRI 2%, B BRI 5. MHIRARSERR L — RS 0 TB b 7V N S r
AN o R BN I & RN R R A 10 20t i WA 2 e 35 [l 2L A3, R 46 L MBI
NIESLHE  REANF R LRI L Fo vk T J5a = FIBOR #EAT Btk e A I S ML x5 o 3l 1A (1
07 IR &S NG 1 2 Eoy i e = S A NI i % s V- S =D T TR B ES AV

R, BERFFOFEA I E N, HAHIES N AT N — D EOR B ARTA B, A5
FRAMIATES . FrnlE, HRb PR aR i B2 23, & KR B VFa] 5 T R e PEROR T K3
BL, AN IR BN & Al A E SR T R S . B0 e, Mo m s m L A
HH S EORARHE S MR AR, B $OF PN TR BIRARM S LR EOR AT A, &
FRAMT AT NI 105 T RIHER 3BT R MR W o B, — N EER BRI 5% S LA /NPT 2%
JSAS 171 PR JE Al Lol AN A S e AV AT (Y 1B 352 25 K 2 i/ Rl A B B — R S T
BORBGHERT R B 77, DR A A (A ] 0t T 45 5 22855t oA B Al B A 7 5%, L A ol 3
PEAEAE Y. BEAh, R E TR, AR AR A I 3R 25 FOR 45 [l B FIRONGE 2 a4, ey
BB JE SR BOR QIR BN 1. 15 2, SEZ I RRELI B2 T 5 S A ENLE], R HA &
BHASHAR T SRR BIHT 5IEAC, R0 RIR L RNE — B35 0 4ERe 10 L RN Rt 2 B 3453
SRS o PRI, — TSGR 0 S 2B W S i [l 352 2%, ANREIE 7 B 5 RO SR B8, ™

300 See OECD, Licensing of IP Rights and Competition Law, 22(2019).

301 See Richard Schmalbeck, The validity of grant-back clauses in patent licensing agreements, 42 U. CHI. L. REV.
733(1974).

302 See J. Padilla, et al., Antitrust Analysis Involving Intellectual Property and Standards: Implications from Economics,
33 HARVARD JOURNAL OF LAW & TECHNOLOGY 33, 35-36(2019).
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1% B 1) Py 25K 0 [ 42 L R TG R, 38 2 5 SR W R B0 55 0

[IEPANEEES S N IV R Ty NN CIE S S NI VEER e Vb ¥- o e MV N
(IRl 2 SR BURISE Bl 2 50t W 1 B 2 75 O B 1 At N SRR TR MV AT AR XL [l 932 e
KRWILRM B I NRERESRIG 2 Db 7 4855,

3.3.2 A T b A v T N [ 1R 2 3K R 22T HE 42

R, 4Bk 3 BRI 0 S 22 I 8 LA 53 e AR 1 15 Rt 181952 2% 3R] e e R (K0T £ S S8 5
PERI S, B AR [P 3 26K IR 9 A B VL N i, O0RE DR EE DL 3 e S 2B i H 1K) B0 7 28
SEAPERCR T 0 R I Bl 2k . SE I RDA AR L o A LA VR AT HER A, R T —
AR RIMEE, FORGE/N B2 263K K& P L DA AS R 28 R A 1A [l 352 2% SE I A i 38
Fo BEZ, HATRSME SR KRR, AR TR L8 52 & A i B 5 0 32 ) 2 £ )
B, i HAE P IR AR R IS SEHUH R EOR T7 R PT BER S L FIEOR T 5. i, 7E 36 &
AP G &, SRR R A 7% i HE R BOE I Bl 2. ARAE 36 LA S 1Y
[l 26K, R LAMVFR] g rT N, A1 SC55 LAt skt AT 175 & 36 i ekt p). Fodh
JEP, 5 H RHERA Y U AGE T 91452 55 RS AEAR BT (KB R AL & <S4 7, AR Bk
R ZH ARSI 1T T7 KA L T FRAF T e 2 PR ' IABhR0, 58 [ W]V A R R AL HE 1 it
PR HIR 550  Aith (UHF RFID pool) Fristig i) BB BBV R N 13 355« (- w0
AR R Ml o, A S i SR (81452 2 R O BRI VR AT AR AR “ e B[ it R i W [l
BRI LA, HIFARREAMIER TR (ERIEHAB YRR B0 . tesh, s it
F T3 SR R VR T 9% 2 BOHLA], FMEEHEAT R BT . ™

BN, AR R AR U 1848 [ e [ R A R S AN R B 2 k. Her N A e e R —
PSR LS5, RO A R BIE ZEF 5 110 53— IR — AN AR H R B & A (B3 355
DRI ML AR M A S SE 4 (1)

2016 F, fi [ FE e S DXk e B B T RS AT A, R AVE RN S 8VF R AU a8
HIP AR P IR B R . VPRI 2RZ0E, — A5 — T A ERBUE R el A L AER,
HAVF AT A SRAT I AT NARRIT R I 5 B AR TT GBI AL i VF R 26 00 45 1 sak AR 263,
RIS ZE LR N S VF AT N AN =5 TP S . SR, JER e S s XA B S e 22N e . RVE %
VAT PSP 25 28 ) IR A 25 008 B T SE R HIAZ O BR 1, (HAEAR R T, KBRS A R FE 4k
R G R, RBAAER TSR &R . ™

PRI, 2015 4E 3 A 2 H, AW ASTRE ., AT B BBk N R EIEA T N R E LA,
o ] SR R AN e 2 B o (TR Rl ™ ) » AR vt 1) [ i e 42 (R 3ty o8 P 4LV v 5 [R)
I 2 IR 26 FOR RS GHE  o BR 1 HMl SRS AT N2 A, B ARV AT S P SIN T R T A
(Krlml3z 55, sl BESRVF AT N1 B R T P A e e AR S o e R TR e, [l
KA B AN S [ S 2B, R A 12 58 TR e T BERE 1 (819 355 2Rk AR IR SE IR, TR AR R 2%

303 See MPEG-2 Business Review Letter at 13; 3C DVD Business Review Letter at 8, 14; 6C DVD Business Review
Letter at 8-9, 14-16; see also ANTITRUST-IP GUIDELINES § 5.6.

304 Business Review Letter from Charles A.James, Assistant Attorney General, Antitrust Division, Department of
Justice,to Ky P. Ewing, Esq. (November 12, 2002).
https://www.justice.gov/atr/response-3g-patent-platform-partnerships-request-business-review-letter.

305 See 2008 UHF Review Letter, Business Review Letter from Thomas O. Barnett to William F. Dolan and Goeffrey
Oliver (Oct. 21, 2008). https://www.justice.gov/atr/response-rfid-consortium-llcs-request-business-review-letter.

306 1 Higher Regional Court of Celle, decision of October 14, 2016, case 13 Sch 1/15 (Kart.)
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FRELR A VE T J7 G 9 01452 I LRI EBOETBAT AR L L FIBLACR] . ™

333 /g

25 L ETA, 25 R B B A BT R 5 G S AR S O R, — PR IRl T R
(0 M 7 (A R 5 T 37 ELAR S, E AR ) [ 452 2% 3K AT 56 4 ORI VAL o T, — MRS B™
% BRI £ [ 452 2% kAN K 1T i B2 S ZB Wk i, 38 S A L R R T AR I 5 R, i W A
1. HhFe LRI . Fln, —SEEH b R Y EERUR AR BE A ME [ 32 453K, R0
FNEFE X BN NTE N R 2B W 2 A, 2 W & . AR, QRS BRI ER T — 5B 98
ZHEE AEE, DR TR T A SRR R AR, RS AR EATR
IR, ol H R, IR [ 26 3 AR W] R vkl e 22 i ai . ™

3. 4 B b PR AR &K

A8 PR AR T R AE X AN AT A R R, e T VR AT N AR AF R L R
P 2L R FRUAT 0 £ B4 B ) 3 55

341 BERBERNRESHEER

Hul, AR OGS — R R A IR A3 B AU T B R T8 8O P2 R 4k 4
R4, WNZSHMA MTRE R R eGP . R, A8 R A e R A M R4 AR L S By AR
SRV BB ARSI AR J7 %8, AT R G H 4 BN o ML, 3843 SV gt v ol A B R & Rl
POIAR 72 AT R (E 0 SR A 4R HE P Al I B 4% 1 AN RV AT F B A R 25 K, 7 2 1 PR 1)
ABZARFERUE R H AR DT B B RO AL FERl2, ] AESRAN KRN TIBR A, 5%
F LR P E AR AR S R AR T T AR L 1 T BRI AR BN LR, IR “ B
JEZAEVFRT” BIAREK,  TTRE S B AT A HR AU R B v 5

3.4.2 MR RN ZE (PR AR A& 2K R ZZ T HE 4R

MBS H ) R, 28 1Pk 2% 35 1 AR R = B VA 280X — R A8 — D) I AR = A B
JE HAHMRE . BRI, ZEW BN, ™ 5 2 B LR vl b g N 28 R BR R AR B0
M, 3% AR R 1L R, 552 28 R PR 2 T SR 1 Ak S AR A 3 RS S5 b ™

o ] [ 5OR EOZSLE 2015 58 1 S5 ATBUG T e o, DA o 0 2 ] 7 i o 6] 1) i s AL 05
SLAVE AT A TR P BV AT AR RN S 8, R T P B R 2B TV o RS Rl )V AT 4R 3R, ]
VA 7R BBk @ R R, St e AR A 1 R T AR A R AT B R R
HH ] R X — SRR T8 BRI AR BR IR AR 7 B TR “Z R R R
A2 DA FEL R 2 3 Pk i v 8 ) 200k (0 ol v m N ORI SR PR B 25 1 Bk R AR R BT R HTE L
SRR B A R .

AN L S [ Z A R AR e AR E R AL Bh R G A P i R G A BN B RIR AL
a2y, RO mE SR — R AR RERILT 5 — K AR H— il zh WA 58 & IR
2, NGy NTTIR AL T — TUE & 248 IR PR R M IR A R B o RRAR I, SR EBUT R B A FEBk
SR YR T I EFIRL. 2R, AAJE, BWIREADTIFR T B CRIRZEREAR, s E LR s T #iih

307 See NDRC Administrative Sanction Decision No. 1[2015] (Mar. 2, 2015), available at:
http://www.ndrc.gov.cn/gzdt/201503/t20150302_666209.html

308 Richard E. Donovan, Antitrust Issues in Licensing, in ADV ANCED LICENSING AGREEMENTS FOR THE NEW
ECONOMY 2001, at 643, 660 (2001).

309 See EU Technology Transfer Guidelines, para. 134; Korea IP Guidelines § I111.3.D.6.; Japan IP Guidelines§ 4.4.(vii).

310 NDRC Administrative Sanction Decision No.1 [2015] (Mar. 2, 2015), available at:
http://www.ndrc.gov.cn/gzdt/201503/t20150302_666209.html
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AMERFAT R . B2, JCE AR ES & T Bis AMBAANREORIATE R Z 40, E—FHE
T RUTT Z T FT I s A A S R A L PR 2% o A DR i S S gk T A, Sl A AR e,
SERE LR AOAE IR PR AR R, btk e A 1 Bk R 2% Kk K XU A2 7 FH 2 4901 3h 2 e i 3 v 1 5 S 2B T 7
A B R .

3.4.3 /g

WS 2 TRRFRURZ R AT BEREPRAR, HEBR H AR BUE MRS B 2 4, RN E ST
B AR RUEBORHLHI RS IE, M6 S MR . Sttt 3— L REAR T ZM T
NIEH & B A RE 1 S SR BRI & RIBCE RO — 7, DR A BR 128 1 Bk R 4% 2 2 1

3.5 AT AV

o LRIV AT SE R, AT BE S R AU AME SR BT VAT . BRI S, BRI B RAT
] TSRV AT 1 R St 1 52 L R R BRI BT VR AT, 75 UM S4B 4 R AP AT o 384y SN, 4
LRGSR AL R B FT VAT, ELE S FIRBEH Y aT LRI, v AR S AR S PP AL BE ) s i
W, A/INTREE D SR BT L VR AT VR TE (1 S s A 1 1) R

351 BHETAEF TR ESEE

G b, BRI AR A SR R T VE T AT R A BCR PUEE h, [RII = AR 1) B 58 4 R
AT PR . BB, THRFECEIRANNE, LRIAE 4 DK T ARG VF T 9 F 32 ARt 9 368
BRI VP A R S S R 4. Fromm 8 H . &R AR AL X 5] T FR AE AL 1384 1V nl A2
A5 AEEI, TR B 2 0 S B I it o A S B 5 R T Rl BOAR bR v B 75 5 R (%
Flth, FEERS R OHERS, Hoh— s Ry, ASEERE AT S e AT R B A e VT U ]
BEH BHARM RS #FH D, CEIG T — ] LB RE R A LRI AR T 5, b i 2
YA B> L RIVF AT SRR, AR 1E LIRS R, SREIBEVE AT N ESZAT eV,
{238 P T N ONARATT T AS 75 L B RIS 2. ™

AT, CRFE RN R BT AV B A N 785 B, FTATRTACERERTET: TR
FITE 75 MR L R A H A . “PHAS” 1, BRAEFTA LRI RIS SEi, 75 AN AE ST ] kg
Ao FERFEO T, BFARMER, HOE A& FIbAHE L RIE AR A LR, WA mEkE
.

FR, BESR GRS AL o VF 0T 0 R TR A 2 R L R VP P] 22 HE ) R A G RCR . LR
AL AR FIIRATE T, HONSA @ BAR M S T 4R T Heir «— 3 zUR I MEEEVF 7 .
FVFARTVE LR VP T N B PR TR E B R &, IR Hile & BN ERER SR, ot
A B 5 0] B S BRI A Z AR A A BRIV, FFRCZ ARFRMERIE R . mH, &5
b X AR AL BEFIFT VP AT, FEA AR S0 TR VF AT AR VP o] N R . R, R
5E LA 35 1 FIBONAREE T X 4 BB RS FIVF AT (I RE 1, T4 A BSRAS 80 2 % R AT B pl
A AR BAT I 22 A X7 V] B 2 RV T F R L2

= FTERVERT A DAE LRI g RN, —IFRAE T T LRI AR K 0T RE SRR N L R T

311 See Knorr-Bremse Systems for Commercial Vehicles Limited and Haldex Brake Products GmbH [2008] EWHC 156.

312 Assistant Solicitor, U.S. Patent and Trademark Office. Apr. 17, 2002 Hr’g Tr., Patent Pools and Cross- Licensing:
When Do They Promote or Harm Competition?, http://www.ftc.gov/opp/intellect/ 020417trans.pdf. 55 251 71,

313 See Jeftery Fromm, Statement (Apr. 17, 2002 Hr’g R.) at 8, http://www.ftc.gov/opp/intellect/ 02041 7jefferyfromm.pdf
[hereinafter Fromm Submission], at 4-5.

314 See Christina Bohannan & Herbert Hovenkamp, Creation Without Restraint: Promoting Liberty and Rivalry in
Innovation, Ch. 12 (2011).
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Ao Xk, SERR B XIRLE H AT A K KIS 5 T R S5AN € BRI IE R0, 0 Bl )i Fl
NI NG O T, SRR AT SCIT BV T HI VR RT B, SRR K o 0 AR IS L G AR 5 A S
it B AR S R B R AR AR I L Rt ) A, A& R 2 a5 . 55— 7, FTEF
A SEFR e PA— A BRI TR 3 78 AN A% T0 7 M STt & 8 P AR R EN B R 0K, T A1 &
ISt W s o RIE 5 AN L R B B AR J7 BRI & — > 235 I EoR et , et R BE DA 5E 7S
JE IR T ELVE AT VE AT SRR eI 9, T AN REZER — AN a2 A o Bt ml W, AT VFa] o g3 7
LRMER B, S2bR BB T S ARREBRTIT A, LAMEAF Rt 5 8% Vi o] NBESS MHT R — 30T &
HAF EZ IR TAF IR AR s . ™

3.5.2 ZH AT SR BT AL VR AT I R 22 M HE 42

WEE, R TRNEIHARIFAFR E BRI LA BB, Bl MBNREE T 0 s a]
HALRBEe S, HERMbEE ERAR TG0, WL R R 450 VT b N L REAR, A g
PEFRAEA B FT QYR A A 2 51k BE B S 5 G R R o A7 AEAE I AN XUA Y R R A T A i H bR
VAT, BV AT NATRAT A A B EE R BOR T7 AT ST e H BT R A ek g i 51 1 s v
ST EVFRT o T H S, 46K 2 B VE Rl N FFAS SO B RTB SR it 0 s T e VFRT o RO FEREAT
LRIVERTIRAIS , IEAERVF AT T Fn 0 b (R L8 B R HOR 2 H, BLACEATT & B A A2
FEAFAEAR R FEANTE T, RUT7 251 730 G s i v 60, H AR AT — T00 & R A AR By N FE I FE 7 (R 30
tean, {E GAF Corp. v. Eastman Kodak Co.—%&H1, ¥FA] NEERMVE AT N 442 BRI &
—IER], B IR R VEaT o ORI, B S e e VI T B SR TRV AT 1k
B EE.

EWZ R, — N RRRBIE Automatic Radio 5. ““IEZFET, EELE T HIFERN Hif
WE B RIBON s EE SR AT A VP A L IR IE K. % H, #i 5 Automatic Radio FHR, HFIAL
N Hazeltine $EHEIK a5 K2 750 WL R H) “hrE” VEnl L, MBSACRIER . BART &, $5 B
RUE R 4T AR A A 2 BRI S WO ML SIS AT 5%, B IFAN R A — 0L R R 4 S 3148 — S il
B Ao BRI, A AR AR A L R o TR A, LRI Hazeltine BA
— AT AV AT T, $A Automatic Radio 78 AR 7 ilit (1) 22 i 48 FH (US54 Hazel tine
H 1l A B8R K T Redr A AR RIS LR . SR, B2 L RIBGHE BT I AR A5 2L B i S8
TEZZEH, VERIRH T AR BA U ) BB B SRS R bR AT BV AT ok,
FE T VEGE AR A T B H], fTEVEA 2R “ R 9 NG — M R BB ERE X, ek 43
ERE— PR WL e 5 T R4S Hazeltine HARIAL. fd T WL LRI R 7. %%,
Automatic Radio A R4/ TV ZKMEWENL, FLAEH | Hazeltine FFTAVF A i —Hi %
A, S—AEH] T Hazeltine fTELVFRI ) 53— B0 TR, A5 — LAy Ge [F) i 46 FH X w8 7 &
Ao MHAE . WIEEE Automatic Radio A2/ AFAT —Flfie & & S FH 7R E — M RIEaR . N2
I3 2 m VAT R AR AR S BEARA e, BEAE B — A RO ML AT R, B A A

315 See Moor-Law, 527 F. Supp. at 790 n.16.

316 See Automatic Radio, 339 U.S. at 833.

317 See 519 F. Supp. 1203, 1236 (S.D.N.Y. 1981)

318 Automatic Radio Mfg. Co. v. Hazeltine Research (HRI), 339 U.S. 827(1950).

319 Id. at 829. The Court later described the agreement as “essentially a grant by Hazeltine to petitioner of a privilege to
use any patent or future development of Hazeltine in consideration of the payment of royalties.”

320 See 339 U.S. at 833. See 77 F. Supp. At 496. In this sense, the package licensing agreement was closely akin to the
blanket licensing arrangement upheld by the Supreme Court in Broad. Music v. CBS, 441 U.S. 1 (1979).
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FARRIEGE, EiR S B0E 2 ek e 5 B B, A S R T R T B RO MR, B R
VPR R B U7 8 R A2 — T VP T A R, #3240 Automatic Radio PA— 25 & fifi FH 9 K S it
Hazeltine fT 5 H §i L& P B AR NFRAE L A RIS HLAE P2 M C K5 R, RERS 52038 5 AR
R, SRV AT NS v ) NGB — 3 T BRI BRIV AT A (B ST IRl 9 ik
FIAE Gy A, ART B ) — e S B LGS B RIVFn] 9 2 R0, A8 A R U7 #0452 2
AP RFEAVERIE o FEZR I B, 55 [E A e i e R I R — TR 4T 6
AR IR KT H S EAE RIS, AN, DRI

3.5.3 /g

B 52, Wk BRI T et A o SN AT (RRE 77, BB A LRI AR 40 R b2
ARy VAT IEE B0 AN 22 51 e FE M se it . Wi e T S, R SRS A vr vl vl g2 1A
VAT 7 N ETAN TR BB RIS VAT B, (AT B8 S E ) — RPN . LR AT R 2 b
SRAGHBI —FERR A& SRRV AT AL, AT ERISTER VT AT N B BB, SRS 799 50 B 5 12 (9 v ]
WR, FTLL, ERZEBUWT, TRBERITER LN 258, ERDEIEN T, ZHl TR
WA RMTIHE 5, 2 G HT IR b T A VF o] 0 5 203 IR ZE T

3.6 LR E

AR BN A L Rt 2 (BRSPS B 0 . B IIRA A, AT e RSP & DX T,
HIE AR — L Rl B R YA 7 R 5 — AN B R A5 R AR, 75 PR 266 1 JLR ULt 5 ) 3
Ao FARTG T, A58 S 1 ZEH o AT & Rt (B S8 20 T 66 7= A2 1R S S8 G 300, R4 H 4T 44 & F)
TR 2 HE (1 J ZB T 1 T HE 22

3.6.1 HAHENRZESFEE

i 100 4F0E), HHEREE & MG RIAEMRA T 2 IREEAY, GEXHE. &Y, &%
PSR AT IR SRR 5 10 S 5 G 1), SRR LI “RDAE” BRI, BIEE—H AR I 0 28 W73 ik e ) iR
AR HER SR 5 R AR T A 2B . Eeln, 1R i i 2R AR L 2R W B R
FTEFZINIR RT3 . 25 R RRRETT I H AT 5 S BONBIEL, 188 22 W 38 R — R i) fili s,
BESRAF— AN SIS 1 FH P A0 S LA PR A B RE . X — iR e, 1R TR I ZE W E AN
S URAFIRBETT A 10 55 — IR 2B, HREREAEIX AN T WS 22 W R . 405 2, ATAFEE
WA ZEWTE @ I TR 2 HERT AT Ak SE I SR 2B W7, A4 28 7 3 E B AR 0 7= 5 T 4 RO 4 7= 5 i
W B35 e] DASCIRZE T A, LR EE — R ZB W BN T, 3 I ¥ B AR R 3 K

A, BEELGFHIBRIRIE, G525 TR 2 HE M 2 57 08 A RO T Rl 2. &Rt
RGP I S8 G MR TATAT . WiAE T isnd i, ia s e im ik N . (3R A8 I i S Aig
MR RETT A ZE W B . AT AT IR (MR AS R TE T ALAFLIEAS . BRRETT 37 2B Wi AN RETE A 11
SISO ZEWT = o (EMRRET 3702 SE G IO T, B T 37 1 2B W3 RS I I IR B R A A2 1, g
T R PR R S SO 2 W R e L R R A I K ZE W R 2 A A . IX i, HigTin
WA e 15 SR S R S KA R AR AN R SR T 2 (R — . — ORI, AT ETE —A
i 5E RO AR B R AR AR A% GR— ks B 4 I T3 5 4 sh A v, T RESBEE I Al 281k, (HAE—

321 See R. S. Markovits, Tie-ins, Reciprocity, and the Leverage Theory, 76 THE YALE LAW JOURNAL (1967).
322 See Einer R. Elhauge, Tying, Bundled Discounts, and the Death of the Single Monopoly Profit Theory, 123
HARVARD LAW REVIEW 397(2009).
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ANGE e BT TE) s, BB R HE 1D, HE W IE— 03 2RI #nT AR % 76 4 2B Wi i i . ™[
Wb, A o 0 ST A PR R 3 I HE G RT e e 15 5y — A SR HbA 1) B R T 3 A AR
HEN AN REUSCIU R ZE W RN« #e5 2, Ay SUSCH 2R B R i PR 2 Rt O 75 AT AFAL R 5 A Tl 3ok
WCE 2B IR, R A LR S EUA T 3 SO A B SR TR TR A, (BT LLIA B 52
MR R

Ha b, BORIAR G B ) IR I SR S RS (D) HEBFHRGRE AR T3 058 S0
(2) PRENETESE SN FHENRI AR T MM 80 (3D W RIBHAR A= 1, ANImF &
e IRNE, ARSI R S, IRGRLERE T o 3 5 MU Rt BE AT 1) ZE I
B, FEK T AR R TE Gt FEUR MR 8] B SRR fE BT B S 00 R i, R E K
WIS . PHRMEE AR TN I Te 80 T, MELLF SRS 5 L E R K. ok, dEmdk
SRTENT o R AR GR e HEr 2B, RS A I N BESEAAU ZZ W R S E AN I, (RIS R
A ISR E AR T A 2B W A7, B R W] e 2 A R R AR R T 1 (¥ 2B WAy o i — W0k
R (AR G0 2% 3, LRI AT DL RS0 7 37 N 1) 56 4, S80S 501 St 38 AN ) oAt T B 1R R iR R
XIS, BEES RKIFESE S o 5 35 £ S 56 FFlith, R AR 56 BAR K
A7 TR R B H BTN R 58261 66 HiR . HAl R E, A—E /2 56 LHFbxs 56 5 66 &1
B VR ] SR S B B VP ] 2 RN ey, TR i 1 AR e 4 Tk N T 10 TR o e f)id i, 3 b
HRIBAEAE FHIL 56 HiAR M7 18, /I 56 LRIMZE A 2 thRg il Rk 6G. 76 s 78 56 5
S B8 AE BRI LR .

gi b, (D [ERMEWIRAE AT RIS T (2) ZIMghHeis g s AR 1)
AT E s H (3D XMHRGRES 5 2 HEAS BAT R HCIH HL A7 T 50 401 35 10 I T AR I i i
RN LR 2 M FE T 4. ™ F SO UR T8

RS = AR P2 A H T 56 4 Ja MR 2 HE 1 3 — A (ER BB MEg 2 MR
LR AT AL . A, SR IR R e HE 0 L R 3% 70 S iy, FLAR e S o 1 451 55
4. B, fE Jefferson Parish —Z&H, iSRS — KRN AR 25T T — 0L H & [F2)E:
FEANEZ I Bt 352 T AR 100998 N ASE P (100 R T . 55 0 20 1% RO 2 7] 1) 0 AR SR JEL 45 . — 4 BRI, 3%
LM AR R, AR S E BT RIS, TRayraikbe, BaREbE S
B Bt SRR T A F 228 B A G RA G RE R EEFAE: 05 R RS T %X 30%H: b
NH, A R T3 ) R 432 F R IR 55 10 S8 SR U R I S [R1 240 58 IO BRI IR 2% DRI A T 1 46
YA MRS AN (1 F8 2 0T DUFG 1) TR SE S ERBE AR S5 . 7 Jefferson Parish —ZH, {5H %) 70%
IR IR 55 T 3 A E b 7 2 AR B e HER o R, R ZE Y Jefferson Parish [ 5 frds il
TZHIX 100%FISNEFFAR, It H e 5K BRIEIT 2 7] 282 1) B4 & [F) SEBr oK i R8240 A =11

323 See Einer R. Elhauge, Tying, Bundled Discounts, and the Death of the Single Monopoly Profit Theory, 123
HARVARD LAW REVIEW 397(2009).

324 See Jefterson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 36(1984) (O’ Conner, J. concurring that “The existence of
a tide product normally does not increase the profit that the seller with market power can extract from sales of the tying
product. A seller with a monopoly on flour, for example, cannot increase the profit it can extract from flour consumers
simply by forcing them to buy forcing them to buy sugar along with their flour. Counterintuitive though that assertion
may seem, it is easily demonstrated and widely accepted.”)

325 For a summary of the leverage theory, see Einer R. Elhauge, Tying, Bundled Discounts, and the Death of the Single
Monopoly Profit Theory, 123 HARVARD LAW REVIEW 397(2009).

326 U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, ANTITRUST ENFORCEMENT AND INTELLECTUAL
PROPERTY RIGHTS: PROMOTING INNOVATION AND COMPETITION 110 (2007).

327 See Jefterson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 36(1984).

67



A= i3 2 UR i

IP ECONOMY MEDIA www.ipeconomy.cn

PRI ITHERREE T 2 4. IXEE, Jefferson Parish BEFEA e AN FARBET RS FZEWT, ZEH
BT RIEAR S 2B, ™

ORI — A R AT T3 SR S5, A B 5 0 7 AR 2 i — 20 R A S B R G 2
Ht B FBUmEN T HE B WREANBAR TSI N TREBAR, 755843 Bt UK
T3 RA B RN, U B L R R IR e HEAS R R . BRUHRIR I — R R T b K82,
R B AR T &8 4 AT 2R, W — 2 117 3% 22 il 40 26 22 HE 7= 26 1 3 B B RIS 2
8, UONRGETT % 0 BE A 58 4 LLROBTE 58 4 e i Bl I FLAE i3 BT U E 55 1 22 . 7
re eBay Seller Antitrust Litig. —Z™, eBay B HAE S [H K132 Ik 55 FITE 2 S A IR S5 RGP AE —
e, PSRRI RFESH . R, BTSRRI ML T/ UEHE ebay HHYE 2 HEX TEZ40E T 17 5%
Gt Fi AR I PR IEE , 58 EARE B 25X B T SEFGER VR eBay AR HEA Sk VR AT R ™

W — 0, BT R G0 2 HE VT AR BT SEBRE R %8 . Farrell figth, 7EAY
o BT ARG 22 HE 5 4 R B R T, —Fol BI04 SE R0 2 TR A B Rt AT 4 BEX A0
CBINAT 2R RS 2 HE s X A AR A R AR RIS, A A oA & AR 7772k IA 21 4 [F] Bl
PR R B s FEASHIR R T3 b s 4 2 AR BT A SR B e” B, 7E Kodak — SR AP,
& E e EvEb AR REAALE R R TR, DU e SRR RO P RE . ]
B, ELERIRGE S T, 24w &R O 4 MR 2 MG i AT HIR G LR 4T v,
VR0 7 I 12 % Rt SR AF 5 B 1) 3 4 5 R VP mT r] BB R S AL ORI

3.6.2 S HTHR SR I IR 2 THE SR

AT, % S 2 7 W LA AR e 28 SR P e Jor D S A3k 260 7= AR 0 22 e 1) i 2 BB i v 1k
tehn, EE (2017 R ZEB-FRFBHERE ) F8H, “BEVE TN AR PR T 5 — TR P AL
P A BRI S5 S R FE AN VR T 77 S A R — T B 2 TR R AL e 0 m BABR 1, 7E S R v
R RARIEIRGE, 7 HA G, R HE T R S BUR TR RN, (I BER AT DL SRR R
%, PRI SUR . IRIEEE (2017 AR SN RE R ), S MR TE B LR 1
KRR GE 2 HET, 7 LR A B Z AR IR e HEE O S F e RS IEE R . Wi “(D
SEOTEIRGRR= S B A 708 CA8R, 2B A A R AU AR = B 524 AR = B
IR T AR HEA A BB A R ER = BB AG T3 708D (20 HRGR2eHE I BT I 45 35 AH DS A3 5
TS (3) IR ZHEE 5 I BCR PR T G i e 4 5 .

At H AT R ZE I SE R, A5 AR R M Bk — T R R SR T Sy, S 2B W A AL AL B 2R
VRA RS AR AL 78 0 IRIEHE . (1) 32 H ST LRI T 37 S0 A M B SR s (2) 424 A Sk
FOEARIE B, VR4 %R0t IE I RS8R F AR AR ARH R 1735 B0 = SR HE T HEFR SRR R T )
ER e (HAEREIR, S, RZEWT IR A B ZE TR VA SR 4R H UE R IE B R 7E b
RN EE TS IR T  HZI0EFFIRA I 38 48 R bR 1 A 5 45 Sz, 56 E
WEE T BARRPEBURZEWI “JUAE” UAE, FE 1995 4R H (5 RIR PR AT 6 i ST s

328 As discussed in footnote 73 above, a dominant firm who adopts a bundling arrangement cannot ordinarily increase its
monopoly markup simply by monopolizing the second bundled market level.

329 Inre eBay Seller Antitrust Litig., 545 F. Supp. 2d 1027, 1034(N.D. Cal. 2008).

330 U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, ANTITRUST ENFORCEMENT AND INTELLECTUAL
PROPERTY RIGHTS: PROMOTING INNOVATION AND COMPETITION, at 114 (2007).

331 See Eastman Kodak Co. v. Image Tech. Servs., 504 U.S. 451, 462. In Kodak case, although U.S. Supreme Court
finally dismissed plaintiff’s claim of anticompetitive bundling, it held that Kodak’s parts service and equipment may have
been components of one unified market. Then the court concludes that competition in the equipment market would
necessarily prevent it from engaging in a tying arrangement in the service and parts markets.
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FA) LK, WSR#E HEFIIFAR: “ERIEA— @R T LR NS &, LR i 7
EHAGE IR ML R IAELERHEN o bk, S Z8 W B ML AL B 28 W IR 18 Jir 35 Pk S s D ) sz A 1k
k. FERELERESLN, B R O UE A 5 R SR A AR 40 e HE T g S S B IR E T g5 S, B
LRI ER AT LICA I P I SRR (i — 0 B 25 O RCR B ER,  DAIBE G [ 2B T 5 AT

3.6.3 /NEE

WS 2, RIS INN, EAEE R TR A MR, S 22 I W LR B 4k 4 5 <7 A B i IR
o G, BhZ T IR AL 2R A & S FER ARG 22, HLIXORE (RS 2o HE s ke i o i as
CRFREARRT, feEies. vrmikas. AR 06 B4 S HEE RS mE. 2
T, 24 22 W W DAL i S A W AR R e R SR e e 4 e, B S FB Ak, WL AR 5B Rt ) e 28
Wi v 5T

3. 7 FF A5 A ¥ AT WL

£/ N U N N E T 000 7o o Y 1% 1 e 1 ST ] syl (0050 i 1 D = 18
DERAY W 2R W R DAL B2 AN AR 2 — & R 1 & R AT 8, N E — A
A ER A AT B SR B W T R Y VF T 9 IR, DA AR L R S G R 2 B R AT — AN A
I IE) . 4R, LRNER T L RIS TR, kS LRl 5 AT R % 00 8 = AL
Sk FCH L RIVE RT3k HE . TRIE, AN 0 R A e T SO 22 m A v vl 2 F e A B,
FERAET 2 P WU R F e gy 20, RV AT 2 00 A% 3R B 3 4 1A VT T 2 ] 4%
b

3.7.1 LRI AL VF AT 2RO B] BB P AR P IR 3R 4 1) R

B R UG RPN, XS VF il O OO | & R 9%, 75 0 O 2B i 2 s,
VAT B S AT A7 AE T — AN R P B AT v o 25 R IR T SR A R R i PG T %% R AL
ZA RS A RIS AR, IR AN AT AN RS 1 En BRI 5. e, fiR
TR A PR G R B RS, LRI B N e RIS, O MR RR U 1 3606, H
&, BRI LR T — R e T Pl st oy e B AR IRHE M AEE S 2 DR, B RIS
—AFRLEHER 10 3R ICRHERIE RV % . RN BT &R S 2 SO 05 R0l 2 M FD A
KRR 7 NR T PR R AR . ST, 8 0 5 BUAS R 1) 325 75 AR PE AN [R] B 3 R T 9%
FEAELEFZ 100 T3NSI 1 R AL S A AOSS I & R AT 3] 2 0. 1 3670, MARAEAER 5 JI N R IR i/
NS R RIVF AT 9% 2 2 0. BTN B AR SO (0 £ RIVE RT SR SUAE 2O VR TR R
] g B A o 55— TR DR, & Rt R AR A R SRR AN A6 Fi N B S B A I 24 1k 56,
ifi ALAE SRR ROR R ae P~ B R e iR . o5 2, LRIMERLMER VT st 7 R, B H — A
SRIIE SRR e . bhln, FRSelEuL S, EIRHEAR LRI T Rk B SR R AR
JRISE DAL, R AT B 2 2 26 S R F LR D Z B R S, 1) SR (1 VT B
IR i PO VP P NSO e (R T B e . IR DR RIR T DR, AT 9 S ZE WA 5 B o M A
e, B RIMVE T AR ROZAFCE M RGBS ) 38— 52 R B PR b B A 26 L[ A 1 B s it

Ak, R R L2 BRI PR AT J AR R S 8 <t (RIX — 3 R A Bk

332 E.g., See Ill. Tool Works Inc. v. Indep. Ink, Inc., 547 U.S. 28(2005).

333 Z WA M. CBRBCE K IE TS S SR ZEWT S, 8 (RFHEDTFL) 2010 55 1301, %5 108 1T,

334 See U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, ANTITRUST ENFORCEMENT AND INTELLECTUAL
PROPERTY RIGHTS: PROMOTING INNOVATION AND COMPETITION 82 (2007).

335 See Bela Seating Co. v. Poloron Products, Inc., 438 F.2d 733 (7th Cir. 1971).
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51 M SR (1 BT VF AT AN AR SR S BRI o — i L) 4 U (R AR A B« 2 TRt T i it
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VPRI 2R, WIRe SECH I T R SRR, A« RVHRSE S0 FIRME TR T
DRSS T, HETTHERR AT AR B AR A ) BE A SR L SR A

65 2, TR BRIV 2, A MR FEURGES M. T B HVEAG R e
FTBRH b LS T /e T 564, 2R T LA 75 2 A R 2 5 LR B R 4% il
TR RN A R A SN . R AR R P S AN AR B, TE B — 2K
I St [F A 2 A T S — R R SE i, TG R T NIRRT A S g, R ZE W
TULFT A R IE4 . ™

3.7.2 43 & F it A FH 2RO R Z2 ST HE 4

A S b, AR USRI S 2 T M R R 2 5 B ] PR RS i 2E T TR o 40 e LI 5 [ R 4
XA B R ELEON (RS B2, N9 B RN St bk SR 2 I e 4+ PE ¥ . 7E Laitram Corp. v.
King Crab, Inc.—Zv, 3&[EM 7B ELE 5T 7 RPN L F AT )R A6 77 AN R 3 7F T A USCR s
ML FIVFA] SR ML . TR, TER— BRI ) — i R W R A, S EBOR T 5 2 2 R
— /NI FIRALY, R TRNRBOR RV R —Fp B 0%, V] B RBEAR
55w M Ny RREFHLE AR, RN BRFI7E e i h i KALas A7 . T LRI
JEAR P DL E AR L ) AN P ] B R HOR, $E Sr RN T B3R AT 5088 B 0 VF mT 2 B i 1
S PRVE TR LA, V205t 5 5 G 57 5 2% DR o T A 45 R IX 40 BB N s B 5 S 5 e IR A s
PRI AR o

152 J5 ARG [, 56 [ 1) Js ZE W i I o 1 5 ) v U A 4 b SR HIL S R 1) o 302
e, T LRIV AT SR SR A — PR N A A A RIERLTAE S, B T RIACRH
Pk BRI NSNS KA 7 B T "k sk 2 4k, SEESLE MR E BERGHER. B,
EEH (B EA-ME2E5) (U.S. Robubsib-Patman Act) FAE NEF X VF AT $40ks 500 1) S0
Eo

gE BATA, S22 W M UR 9 e 8 52 B R b fik P AT SR S 4 U, SR BEAS 2 3h iR L
ARG B (1 G B, AHEE BRI AN FIRE VR AT N CE i Py B N B0 A 12D Wi L

336 M. Howard Morse, Cross-Licensing and Patent Pools, at 3,
http://www.ftc.gov/opp/intellect/0204 1 7mhowardmorse.pdf

337 See HERBERT HOVENKAMP, FEDERAL ANTITRUST POLICY: THE LAW OF COMPETITION AND ITS
PRACTICE § 14.1 (5 ed. 2016).

338 See Laitram Corp. v. King Crab, Inc., 245 F. Supp. 1019 (1965). More facts and conclusion of this case is: after a trial
in which the court denied judgment to plaintiff corporation against defendant corporation for patent infringement,
holding that plaintiff's misuse of its patent by discriminating in lease rates for shrimp peeling machines between lessees
in the Northeast and those in the South constituted a violation of the Sherman Act, 15 U.S.C.S. § 2, which barred plaintiff
from enforcing its patent rights. Plaintiff corporation moved for a new trial or for an order amending the court's finding of
facts and conclusions of law. The court denied the motion for a new trial, but granted the motion to amend the written
judgment to state that plaintiff's misuse of the patent did not violate the Sherman Act. It held, however, that the doctrine
of misuse still applied to prevent a plaintiff from prevailing in a patent infringement action even if the misuse did not
violate antitrust laws, until the misuse stopped.

339 Grand Caillou Packing Co., 65 F.T.C. 799(1964).

340 See USM Corp. v. SPS Techs., Inc., 694 F.2d 505 (7th Cir. 1965).

341 See 15U.S.C. §13.
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R AIIAL G ZR, J0E L B I AH R SRk A 15 RE 6 AT 45 L R P9 5 S Bk stk B i, 2 3 g
B AE L FTAE M AR T3 B3 s A% SR 1 7= & . ""7E MPEG-2 F1 DVD Rk & A e, 95 [H =) VAR 48
He L RIVER] 2 R TR i/ IR SS S A B — AN N R A I, AR W R AR
WM AR FBL. R, BIE R 5 RS SRS S A IR K LB B R ] g, AR —E S
Sl SE G o S 2B W I LA B e ZE TR IA I R IR B, BRI T SR SO i T R
ZEW, BT EA PN AR s S T

3.7.3 /N

LRV O] P A B e HE S 2 R T VER, B T AR Bk s, —fckud, LRI
BURT 7RI CEFFIRAFRBUN LRI BB, e AR LR SRR AR . (Had, g
L TRt ST PR AN A IS, RSP X Wik R St T 3 SR B R BB R A, R R UE B 2
e, W42 B R ZEWNE T,

342 See R. Hewitt Pate, Assistant Attorney Gen., U.S. Dep’t of Justice, Competition and Intellectual Property in the U.S.:
Licensing Freedom and the Limits of Antitrust, Address Before the 2005 EU Competition Workshop 9 (June 3, 2005),
available at http://www.usdoj.gov/atr/public/speeches/209359 .pdf (“Bringing a complaint to the Antitrust Division about
‘excessive’ royalties, without more, is a losing strategy.”).

343 S CRIRP AR n] BRI Sw 4 8 B0 — MR ITHE SR ), 3 QTR R B0 R A2 2013 458 1 1, 28
94-95 Ti,

344 MPEG-2 Business Review Letter at 11; 3C DVD Business Review Letter at 13; 6C DVD Business Review Letter at
14.

345 Nero AG, 2010 U.S. Dist. LEXIS 119030, 2010 WL 43664438, at 6. Stated by the court that, A patent pool may be a per
se unlawful restraint of trade when its "only apparent purpose is naked price fixing."

346 B CRIR RO AT BR ) S 58 5 e A ) — MO TR SR ), 3 TR R B2 R 2725441 ) 2013 4R35 14, 28
94 11,
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